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Procurement Law Update Year in Review
2017 Global Edition

The “Flawed Execution Fallacy” assumes that public

sector project failures can be blamed on project-level

incompetence and inefficient institutional-level project

management mechanisms. While partially true, this

accounts for only 40% of the inherent risk factors that

plague public sector procurement projects.



Procurement Law Update Year in Review
2017 Global Edition

Drawing on the latest research from The Art of Tendering:

A Global Due Diligence Guide, this presentation explains

how systemic structural flaws caused by senior-level

indecision, interference, and inadequate resourcing

complete the five inherent risk factors that undermine

major public sector procurement projects, while offering

strategies for mitigating those inherent project risks.



A State of Peril: 

The Impact of Major Procurement Failures
By Paul Emanuelli, Procurement Law Office

We can measure the success and failure of

governments by how well they marshal resources

for the greater public interest. Functioning state

institutions, national defence and security,

transportation systems, clean water, affordable

power supply, public education and health care are

the core underpinnings of government operations.

When governments fail to provide these core public

needs, they are often referred to as “failed states”.



When government institutions fail to deliver on the

procurement projects critical to meeting those needs, they

can equally be defined as failed institutions. Project

failures tend to recur in the same four areas and are

typically caused by the inability to properly address

inherently competing objectives. Project teams that ignore

these ever present risks do so at their peril.

A State of Peril
The Impact of Major Procurement Failures



A State of Peril
Defining Project Success to Guide Project Planning

Project failures typically manifest themselves in one or

more of the following ways:

1. failure to meet operational needs

2. failure to stay within budget

3. failure to deliver on time

4. failure to follow the process rules



A State of Peril
Defining Project Success

Based on these recurring risk areas, the definition of project

success can be distilled into one simple question:

Did we buy what we need, on budget, on time and by rules?



A State of Peril
Defining Project Success to Guide Project Planning

Yet, without proactive planning, it is almost impossible to

properly balance the inherent tension between operational

needs, budgets constraints, time pressures and process

rules. Project teams should therefore address all four of

these major risk factors and use them as performance

benchmarks for properly designing their project plans.
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A State of Peril
Key Points for Future Reference

❑ Project failures tend to recur in the same four areas

and are typically caused by the inability to properly

address inherently competing objectives.

❑ High profile case studies illustrate the endemic

nature of cost overruns, project delays and process

irregularities and how these risks adversely impact

on the operation needs of an organization and lead

to project failures.



A State of Peril
Key Points for Future Reference

❑ Organizations should adopt advance project

planning to balance the challenges of meeting

operational needs while keeping their projects on

budget, on time and in compliance with the rules.

❑ The project risk areas identified in the case studies

can serve as navigation points for proper project

planning, helping project teams balance competing

priorities to better ensure project success.



The Five Inherent Risk Factors
The Flawed Execution Fallacy

Incompetence Inefficiency

The Flawed Execution Fallacy assumes that public sector

project failures can be blamed on project-level incompetence

and inefficient institutional-level project management

mechanisms.

While partially true, this accounts for only 40% of the inherent

risk factors that plague public sector procurement projects.



Systemic Structural Flaws caused by senior-level

indecision, interference, and inadequate resourcing complete

The Five Inherent Risk Factors that undermine major public

sector procurement projects.

Indecision

Inadequate 
Resourcing

Interference

The Five Inherent Risk Factors
Systemic Structural Failings
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Ontario Pays $8 Billion “Extra” for P3s 
Auditor General of Ontario

By way of example, in its 2014 annual report findings

entitled Infrastructure Ontario – Alternative Financing

and Procurement, the Auditor General of Ontario

determined that the government’s use of the private

sector to finance and deliver major infrastructure

projects through public-private partnerships (P3s),

referred to in the report as Alternative Financing and

Procurement or AFP, cost the taxpayer an additional $8

billion in project costs when compared to more

conventional government-run procurement projects:



When the province constructs public-sector facilities such as

hospitals, courthouses and schools, it can either manage and fund

the construction itself or have the private sector finance and deliver

the facilities. For 74 infrastructure projects (either completed or

under way) where Infrastructure Ontario concluded that private-

sector project delivery (under the Alternative Financing and

Procurement [AFP] approach) would be more cost effective, we

noted that the tangible costs (such as construction, financing, legal

services, engineering services and project management services)

were estimated to be nearly $8 billion higher than they were

estimated to be if the projects were contracted out and managed by

the public sector.

Ontario Pays $8 Billion “Extra” for P3s 
Auditor General of Ontario



However, the report stated that according to

Infrastructure Ontario, these additional P3/AFP costs

were offset by avoiding the additional cost overruns and

delays that would have occurred had the public sector

directly managed those same projects:

Ontario Pays $8 Billion “Extra” for P3s 
Auditor General of Ontario



However, this $8-billion difference was more than offset by

Infrastructure Ontario’s estimate of the cost of the risks associated

with the public sector directly contracting out and managing the

construction and, in some cases, the maintenance of these 74

facilities. In essence, Infrastructure Ontario estimated that the risk

of having the projects not being delivered on time and on budget

were about five times higher if the public sector directly managed

these projects versus having the private sector manage the

projects. It valued the cost of the risks under public sector delivery

to be $18.6 billion and the risks under AFP delivery to be $4 billion.

Ontario Pays $8 Billion “Extra” for P3s 
Auditor General of Ontario



As this audit report illustrated, the retroactive

assessment of project success will be based, at least in

part, on whether a project came within its original cost

estimates. However, when those original estimates are

based on questionable calculations and assumptions,

the entire benchmarking exercise can be called into

question.

Ontario Pays $8 Billion “Extra” for P3s 
Auditor General of Ontario



This evaluative process purportedly examined the

actual costs for the conventional approach when

factoring in risk costs for government-led projects as

almost five times the risk of P3 projects (e.g. $18.6

billion risks for conventional approach vs. $4 billion with

the P3/AFP approach). In other words, the findings that

the P3 projects were “on budget” relied on, at least in

part, “cost savings” calculations based on the

assumption that government-led projects have a project

failure risk that is five times higher than initial project

estimates.

Ontario Pays $8 Billion “Extra” for P3s 
Auditor General of Ontario



As this report illustrated, governments that use the

P3/AFP approach tend to pay a high-risk premium to

protect the taxpayer from government ineptitude. Even

so, while P3 projects presumably save money by

shielding the taxpayer from government

mismanagement, the question yet remains: How much

cost savings could be realized if government institutions

simply ran their own projects competently, based on

realistic cost and time estimates?

Ontario Pays $8 Billion “Extra” for P3s 
Auditor General of Ontario



The Five Inherent Risk Factors
Conclusion

Establishing more realistic cost-and-time estimates for major

projects would put public institutions in a better position to

assess whether their project teams missed, met, or exceeded

expectations.

This in one example of how a better understanding of the Five

Inherent Risk Factors can help improve the delivery of

government-led major procurement projects.
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Audit Finds Delays and Biased Planning in P3 Project
Replacing Montréal’s Champlain Bridge - Infrastructure Canada

Auditor General of Canada

In its spring 2018 report entitled Replacing Montréal’s Champlain

Bridge—Infrastructure Canada, the Auditor General of Canada

determined that delayed decision-making resulted in $500 million

in unnecessary maintenance costs for the improperly designed

original bridge. The report also found that the government failed

to properly develop a business case to justify the use of a public-

private partnership (P3) model for building the new bridge.

Project Governance – Flawed Planning



As the report explained, in “October 2011, the Government of

Canada announced construction of a new bridge to replace the

existing Champlain Bridge, which links the island of Montréal with

the south shore of the St. Lawrence River.” The government

deemed this project necessary because premature deterioration

in the original bridge had increased maintenance costs and

created serious traffic congestion.

Audit Finds Delays and Biased Planning in P3 Project
Replacing Montréal’s Champlain Bridge - Infrastructure Canada

Auditor General of Canada

Project Governance – Flawed Planning



The Auditor General found that the government’s failure to

properly monitor lifecycle costs for the original bridge led to

inappropriate planning delays and significant, avoidable direct

and indirect costs. The report also found that the premature

deterioration of the original bridge was attributable to faulty

designs. Those designs failed to properly account for

environmental conditions on the St. Lawrence River, to integrate

corrosion monitoring systems into the bridge, or to accurately

anticipate future traffic volumes over the bridge.

Audit Finds Delays and Biased Planning in P3 Project
Replacing Montréal’s Champlain Bridge - Infrastructure Canada

Auditor General of Canada

Project Governance – Flawed Planning



The Auditor General found that the Jacques Cartier and

Champlain Bridges Inc., the body responsible for managing the

bridge, failed to adequately notify the responsible Minister of the

premature bridge deterioration, which delayed the decision to

ultimately replace the bridge using a P3 construction model.

Audit Finds Delays and Biased Planning in P3 Project
Replacing Montréal’s Champlain Bridge - Infrastructure Canada

Auditor General of Canada

Project Governance – Flawed Planning



After delaying its decision to build a new bridge, the Auditor

General then found that the government rushed to judgment in

deciding to use the P3 model for its construction. In fact, the audit

found that the business case supporting the P3 approach was

developed two years after the initial decision to use the P3

approach was made, and that the P3 approach proved to be

potentially more costly than more traditional procurement models.

Audit Finds Delays and Biased Planning in P3 Project
Replacing Montréal’s Champlain Bridge - Infrastructure Canada

Auditor General of Canada

Project Governance – Flawed Planning



More specifically, the Auditor General found that the decision to

adopt a P3 model was made prior to the required qualitative and

value-for-money analyses. The Auditor General determined that

the government’s qualitative analysis was incomplete because it

failed to account for the significant construction challenges faced

by the project. Additionally, the Auditor General also found serious

flaws in the government’s value-for-money analysis, which it

found was significantly biased towards the selection of the P3

construction model.

Audit Finds Delays and Biased Planning in P3 Project
Replacing Montréal’s Champlain Bridge - Infrastructure Canada

Auditor General of Canada

Project Governance – Flawed Planning



After recalculating key variables in the government’s value-for-

money analysis using more conservative values and

assumptions, the Auditor General concluded that “with more

appropriate values for assumptions, a value-for-money analysis

might show higher costs associated with the use of a public

private partnership instead of a traditional model.” In summary,

the Auditor General found that the assumptions used by the

government in its analysis were skewed to support the

predetermined decision to use the P3 model.

Audit Finds Delays and Biased Planning in P3 Project
Replacing Montréal’s Champlain Bridge - Infrastructure Canada

Auditor General of Canada

Project Governance – Flawed Planning



As this case study illustrates, public institutions should be careful

to properly manage the lifecycle of major assets and to avoid

unnecessary maintenance costs by proactively anticipating the

need for replacement projects. They should also build adequate

time into their lifecycle management to allow for proper

procurement planning. And furthermore, when planning their

major projects, public institutions should avoid rushing to

judgment in their selection of a procurement strategy and should

instead engage in an objective analysis of their various options to

better ensure defensible planning decisions.

Audit Finds Delays and Biased Planning in P3 Project
Replacing Montréal’s Champlain Bridge - Infrastructure Canada

Auditor General of Canada

Project Governance – Flawed Planning



Poor Planning Results in High-Cost Project Delays
Metrolinx – LRT Construction and Infrastructure Planning

Auditor General of Ontario

In its December 2018 report entitled Metrolinx – LRT Construction

and Infrastructure Planning, the Auditor General of Ontario found

that Metrolinx, a provincial government agency responsible for

regional mass transit planning and development, mismanaged

the Eglington Avenue light rail transit project in downtown

Toronto. The project used an Alternative Financing and

Procurement (AFP) public-private partnership (P3) contract.

Project Governance – Poor Planning



Poor Planning Results in High-Cost Project Delays
Metrolinx – LRT Construction and Infrastructure Planning

Auditor General of Ontario

As the report found, after-the-fact changes imposed by the

municipal and provincial governments resulted in scope change

and delay costs. Notwithstanding the fact that the AFP/P3

contract was designed to shift most of the project delay risks to

the AFP consortium (in exchange for higher “risk premium”

payments under the contract that were supposed to serve as

“insurance” against future delay costs), the Auditor General found

that Metrolinx subsequently agreed to pay the AFP/P3 consortium

millions in questionable delay costs without any clear supporting

documentation.

Project Governance – Poor Planning



Poor Planning Results in High-Cost Project Delays
Metrolinx – LRT Construction and Infrastructure Planning

Auditor General of Ontario

As the Auditor General found, the cause of the cost increases

could be traced back to the weak planning mandate provided to

Metrolinx, which undermined long-term planning by making

contracts subject to future funding and after-the-fact reversals by

municipal and provincial governments. As the Auditor General

noted, the weak planning mandate already cost taxpayers $125

million in cancellation and delay fees on the prior Metrolinx

projects for the Scarborough Rapid Transit and Sheppard Light

Rapid Transit projects.

Project Governance – Poor Planning



Poor Planning Results in High-Cost Project Delays
Metrolinx – LRT Construction and Infrastructure Planning

Auditor General of Ontario

The Auditor General found that the AFP consortium filed a delay

claim in connection with the Eglington project after providing

Metrolinx multiple assurances that the project was on schedule,

which raised doubts regarding whether the delay costs should

have been absorbed by the consortium instead of the

government.

Project Governance – Poor Planning



Poor Planning Results in High-Cost Project Delays
Metrolinx – LRT Construction and Infrastructure Planning

Auditor General of Ontario

According to the Auditor General, Metrolinx should have only paid

$66 million of the $237 million delay claim since the parties had

initially agreed that the AFP consortium would assume the risks

for the remainder of those additional costs. In fact, the report

found that Metrolinx did not even ask the AFP consortium for

documentation to support its claim for the total amount.

Project Governance – Poor Planning



Poor Planning Results in High-Cost Project Delays
Metrolinx – LRT Construction and Infrastructure Planning

Auditor General of Ontario

As the report also noted, Metrolinx also paid an additional $49

million in contract amendment costs after it prematurely entered

into a contract for the light rail vehicles before the light rail project

designs were completed. Metrolinx was then required to scope

down the vehicle contract due to other project changes. The

Auditor General noted that these costs could have been avoided

had the vehicle acquisition been integrated into the construction

project, instead of requiring Metrolinx to procure the vehicles

directly and bear the risks for ensuring that the vehicles aligned

with the light rail infrastructure.

Project Governance – Poor Planning



Poor Planning Results in High-Cost Project Delays
Metrolinx – LRT Construction and Infrastructure Planning

Auditor General of Ontario

As this case study illustrates, by failing to provide purchasing

institutions with an appropriate planning mandate, senior-level

governments undermine the ability of public entities to make

stable and predictable long-term procurement planning decisions.

This ultimately increases the risk of after-the-fact scope changes

that result in avoidable project delays and cost increases.

Purchasing institutions should therefore bolster their procurement

planning mandates for project areas that require stability in long-

term planning.

Project Governance – Poor Planning
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Audit Finds Politicized Train Station Construction Decision
Metrolinx – GO Station Selection

Auditor General of Ontario

In its December 2018 report entitled Metrolinx – GO Station

Selection, the Auditor General of Ontario found that the Ontario

government and City of Toronto interfered in the train station

expansion plans of Metrolinx, an independent provincial agency.

As the report detailed, after an extensive planning process,

Metrolinx recommended a series of new train stations, but initially

rejected new train stations at the proposed Kirby and Lawrence

East locations because the cost of those stations significantly

outweighed their advantages.

Institutional Governance – Politicization of Planning Decisions



Audit Finds Politicized Train Station Construction Decision
Metrolinx – GO Station Selection

Auditor General of Ontario

However, the audit found that the Ontario provincial government

and the City of Toronto interfered with those initial

recommendations, resulting in Metrolinx adding those two

stations. As the report noted, the proposed Kirby station

represented a bad business case for the Ontario taxpayer. The

audit also found that there was a weak business case for the

proposed new station at the Lawrence East location.

Institutional Governance – Politicization of Planning Decisions



Audit Finds Politicized Train Station Construction Decision
Metrolinx – GO Station Selection

Auditor General of Ontario

Notwithstanding these initial recommendations, the Auditor

General found that the Province of Ontario and City of Toronto

intervened to influence Metrolinx to change its recommendations

so that the Kirby and Lawrence East stations made the new

short-list of proposed stations. The Auditor General found that

attempts by Metrolinx to placate the interests of the Minister of

Transportation and the City of Toronto compromised the ability of

Metrolinx to meet its fiduciary duties in its decision-making

process and that other jurisdictions better ensure an arm’s-length

decision-making process in similar portfolios to protect against

inappropriate interference.

Institutional Governance – Politicization of Planning Decisions



Audit Finds Politicized Train Station Construction Decision
Metrolinx – GO Station Selection

Auditor General of Ontario

The Auditor General found that the changes made by Metrolinx to

its original recommendations and to the supporting

documentation helped to obscure the reasons behind its initial

recommendations so that the weaknesses of the two new added

stations were less apparent. While the Auditor General noted that

the Minister of Transportation held ultimate approval authority

over the Metrolinx recommendations, the audit found that the

Minister did not use the appropriate legislative channels to

override the Metrolinx proposals, but instead interfered with the

Metrolinx planning process in a non-transparent manner that was

outside of legitimate channels.

Institutional Governance – Politicization of Planning Decisions



Audit Finds Politicized Train Station Construction Decision
Metrolinx – GO Station Selection

Auditor General of Ontario

As this case illustrates, the failure to establish and follow clear

project review and approval procedures can bring the entire

project decision-making process into question. In this instance,

the negative audit resulted in a December 2018 announcement

by the newly elected provincial government that it would review

the prior government’s decisions regarding the two stations,

thereby creating further risk of uncertainty and politicization of

project priorities.

Institutional Governance – Politicization of Planning Decisions



Conviction of Former Premier’s Chief of Staff
R. v. Livingston

Ontario Superior Court of Justice

In its January 2018 decision in R. v. Livingston, the Ontario

Superior Court of Justice found David Livingston, the former chief

of staff to Ontario Premier Dalton McGuinty, guilty of unlawfully

destroying government records. The controversy involved the

deletion of records from computers in the Premier’s Office in the

wake of the Premier’s resignation during an ongoing controversy

over the government’s decision to cancel gas plant construction

projects in Oakville and Mississauga and attempts by the

opposition to obtain records from the government in relation to

those project cancellation decisions.

Institutional Governance – Government Records – Destruction of Records 



Conviction of Former Premier’s Chief of Staff
R. v. Livingston

Ontario Superior Court of Justice

By way of background, as noted by the Ontario Auditor General in

its October 2013 report entitled Oakville Power Plan Cancellation

Costs, in 2010, due to resistance from the Town of Oakville, the

Ontario government decided to cancel a contract for the

construction of the gas plant in Oakville, Ontario that was

awarded by the Ontario Power Authority (OPA) to TransCanada

Energy Ltd (TCE) in 2009. After the cancellation, the government

entered into settlement negotiations with the contractor over the

termination and relocation of the project.

Institutional Governance – Government Records – Destruction of Records 



Conviction of Former Premier’s Chief of Staff
R. v. Livingston

Ontario Superior Court of Justice

As the Auditor General’s report concluded, the project

cancellation ultimately cost taxpayers hundreds of millions of

dollars. The Auditor General also found that the hasty termination

of the contract compromised the OPA’s position in relation to its

negotiation of cancellation costs. The Auditor General’s report

found that the government had struck a deal with TCE to “lay low

and not start litigation” in exchange for the government agreeing

to waive its contractual protections with respect to the payment of

cancellation fees.

Institutional Governance – Government Records – Destruction of Records 



Conviction of Former Premier’s Chief of Staff
R. v. Livingston

Ontario Superior Court of Justice

In fact, the Auditor General found that the Premier’s staff had

previously assured TCE that it would be fully compensated in the

event of a cancellation. The report also found that the OPA had

been cut out of the loop on the arrangement to fully compensate

TCE notwithstanding the contractual protections. Further, the

Auditor General determined that the OPA would have advised

against the commitment to “make TCE whole”, since the contract

contained force majeure protections that could have allowed the

government to terminate without liability due to the resistance

raised by the Town of Oakville against the project.

Institutional Governance – Government Records – Destruction of Records 



Conviction of Former Premier’s Chief of Staff
R. v. Livingston

Ontario Superior Court of Justice

According to the Auditor General, two months prior to the October

2011 election, the government formalized the agreement to waive

the contractual protections that could have reduced the

government’s financial exposure over the cancelled deal.

Notwithstanding these well-documented efforts at damage

control, the government was reduced to minority status in the

2011 election, which allowed the opposition parties to seize

control of key legislative committees and order the production of

government records relating to the gas plant cancellation

controversy.

Institutional Governance – Government Records – Destruction of Records 



Conviction of Former Premier’s Chief of Staff
R. v. Livingston

Ontario Superior Court of Justice

The decision of the Ontario Superior Court of Justice in R. v.

Livingston provides further details into the drama that transpired

after the October 2011 Ontario election. These events included

demands from the legislative committee to produce government

records relating to the gas plant cancellations, followed by an

impeachment motion for contempt of the legislature brought

against the Minister of Energy for refusing to produce those

records.

Institutional Governance – Government Records – Destruction of Records 



Conviction of Former Premier’s Chief of Staff
R. v. Livingston

Ontario Superior Court of Justice

The Court’s decision also describes the escalating tensions

between the Premier’s Office and senior government officials

over the refusal to take legal advice and disclose the records, and

details how the subsequent resignation of Premier Dalton

McGuinty had the effect of ending the legislative session and

temporarily halting the legislative committee investigations into

the project cancellation.

Institutional Governance – Government Records – Destruction of Records 



Conviction of Former Premier’s Chief of Staff
R. v. Livingston

Ontario Superior Court of Justice

As the Court further summarized, in August 2012 Livingston met

with senior government officials to confirm how to permanently

delete emails and then instructed staff in the Premier’s Office on

how to do so by using the “double-delete” technique.

Institutional Governance – Government Records – Destruction of Records 



Conviction of Former Premier’s Chief of Staff
R. v. Livingston

Ontario Superior Court of Justice

As the Court detailed, while the Premier’s Office staff were

receiving instructions on how to permanently delete emails, the

Speaker of the House ruled that the Minister of Energy was in

contempt of the legislature for refusing to produce the requested

records, and the legislative committee ordered the Auditor

General of Ontario to commence an investigation into the

government’s decision to cancel the Mississauga gas plant

project.

Institutional Governance – Government Records – Destruction of Records 



Conviction of Former Premier’s Chief of Staff
R. v. Livingston

Ontario Superior Court of Justice

As the Court then summarized, events came to a crescendo in

October 2012 when the contempt issue went back to the

legislative committee for further hearings, while the OPA and

Minister of Energy released 20,000 new documents related to the

gas plant cancellation before the legislative session was brought

to an abrupt end by the Premier announcing his resignation. The

computer hard drives of multiple members of the outgoing

Premier’s Office staff were wiped clean before the new legislative

session under the new Premier could proceed with the ongoing

gas plant cancellation investigations.

Institutional Governance – Government Records – Destruction of Records 



Conviction of Former Premier’s Chief of Staff
R. v. Livingston

Ontario Superior Court of Justice

The Court ruled that Livingston had resorted to extreme and

unauthorized measures to deliberately delete the records and

was therefore guilty as charged. As reported on April 10, 2018 by

CBC News in an article entitled Former top Ontario Liberal aide

sentenced to 4 months in jail for role in gas plants scandal,

Livingston was sentenced to “four months in jail for his role in

wiping government computers after the Liberals cancelled two

gas-fired power plants in 2011”, and was also “sentenced to 12

months probation and ordered to complete 100 hours of

community service”.

Institutional Governance – Government Records – Destruction of Records 



Incompetence

Inadequate 
Resourcing

Inefficiency

Indecision

Five Risk 
Factors

Interference

Inadequate Resources
Short Changing Project Teams



Funding Shortfall Leads to Major Crash in Payroll System
Report 1—Phoenix Pay Problems 

Auditor General of Canada

In its fall 2017 report entitled Report 1—Phoenix Pay Problems,

the Auditor General of Canada found serious deficiencies in the

government’s Phoenix project, a payroll modernization initiative.

As the Auditor General summarized, the Phoenix initiative aimed

to centralize the payroll function for approximately 70 percent of

federal employees across 46 departments in a Public Services

Pay Centre in Miramichi, New Brunswick and to replace 1,200

pay advisor positions across those departments with 460 pay

advisors and 90 support staff in the new pay centre.

Project Governance – Major Project Failure



A core part of that initiative included replacing a 40-year-old pay

system with a new system that would be used by 101 federal

departments and agencies, including the 46 departments to be

serviced out of the new central pay centre.

As the Auditor General found, the payroll complexities flowing

from the large number of collective agreements required

significant customizations to the Phoenix system.

Funding Shortfall Leads to Major Crash in Payroll System
Report 1—Phoenix Pay Problems 

Auditor General of Canada

Project Governance – Major Project Failure



The Auditor General found an exponential increase in the number

of outstanding pay requests once the new system went live,

which totalled 150,000 requests valued at half a billion dollars.

As the Auditor General observed, once the issues arose,

“departments and agencies struggled to do the tasks they were

responsible for in paying their employees under Phoenix” since

“Public Services and Procurement Canada did not provide

sufficient information and reports to help departments and

agencies understand and resolve their employees’ pay

problems.”

Funding Shortfall Leads to Major Crash in Payroll System
Report 1—Phoenix Pay Problems 

Auditor General of Canada

Project Governance – Major Project Failure



The Auditor General noted that “the federal government has an

obligation to pay its employees on time and accurately”, and that

not doing so “has had serious financial impacts on the federal

government and its employees.”

As this initial report concluded, the implementation failure had a

significant adverse impact on government operations because

the government was no longer able to reliably pay its staff.

Funding Shortfall Leads to Major Crash in Payroll System
Report 1—Phoenix Pay Problems 

Auditor General of Canada

Project Governance – Major Project Failure



Funding Shortfall Leads to Major Crash in Payroll System
Building and Implementing the Phoenix Pay System 

Auditor General of Canada

In its spring 2018 report entitled Building and Implementing the

Phoenix Pay System, the Auditor General of Canada followed up

on a 2017 fact-finding report and focused on the causes for the

federal government’s failed attempt to deploy its new Phoenix

payroll system. As the Auditor General stated, the government

initially planned to save $70 million a year in efficiencies through

the deployment of the new Phoenix system.

Project Governance – Major Project Failure



Funding Shortfall Leads to Major Crash in Payroll System
Building and Implementing the Phoenix Pay System 

Auditor General of Canada

However, the project did not go as planned. The Auditor

General’s spring 2018 follow-up report found that the inability of

Public Services and Procurement Canada to properly manage the

project led to the following significant operational failures. The

Auditor General found that Public Services and Procurement

Canada failed to properly consult the impacted departments and

agencies and failed to properly test the system before

deployment.

Project Governance – Major Project Failure



Funding Shortfall Leads to Major Crash in Payroll System
Building and Implementing the Phoenix Pay System 

Auditor General of Canada

Auditor General traced the root causes of the unsuccessful

deployment to the project team’s failure to obtain an adequate

budget for the large initiative, which resulted in a significant

scaling back of system functionalities.

As the Auditor General observed, the project executives did not

assess the impact of scaled-down functionality before deciding to

proceed with deployment. Instead, they planned to add missing

functions after the system’s initial deployment.

Project Governance – Major Project Failure



Funding Shortfall Leads to Major Crash in Payroll System
Building and Implementing the Phoenix Pay System 

Auditor General of Canada

The Auditor General also found that the project team failed to

properly test the system before it went live, resulting in many of

the serious operational deficiencies subsequently encountered

following deployment. The Auditor General found that weak

oversight contributed to the failure since there were inadequate

checks-and-balances placed on the project team when it

improperly prioritized its scheduling and budget objectives over

broader operational objectives. Further, the audit stated that

Phoenix executives failed to heed warnings that the system was

not ready, proceeding to launch notwithstanding clear signs of

pending system failure.

Project Governance – Major Project Failure



Funding Shortfall Leads to Major Crash in Payroll System
Building and Implementing the Phoenix Pay System 

Auditor General of Canada

In its subsequent October 2018 follow-up report, the Auditor

General found that the government remained unable to rectify the

outstanding payment errors, which at that point amounted to over

$615 million. The report found that despite the government’s

ongoing efforts, these errors impacted well over half of all

employees in its test sample, and that the situation was not

improving. As this case study illustrates, government institutions

that fail to properly fund projects run the risk of launching

runaway projects that fail to meet operational objectives while

also costing more time and money in the long run.

Project Governance – Major Project Failure



Incompetence

Inadequate 
Resourcing

Inefficiency

Indecision

Five Risk 
Factors

Interference

Incompetence
Falling Down on the Job



Audit Finds Complacency and Fraud in Fire Inspections
Fraud Investigation of a Vendor Providing Life Safety Inspection Services

Toronto Auditor General

In its June 2018 report entitled Fraud Investigation of a Vendor

Providing Life Safety Inspection Services to the City of Toronto,

the Toronto Auditor General found major fraud in the City of

Toronto’s fire safety inspection program.

The Auditor General found that there were no reports available to

confirm that the fire inspections were ever performed, as required

under the contract. It also noted a “long history” of performance

issues with the contractor in question and the award more work to

that contractor notwithstanding those concerns.

Contract Administration – Complacency and Fraud



In fact, the report found that the City failed to respond to ensure

that buildings were safe and in compliance with the Fire Code.

The Auditor General concluded that these issues reflected

broader systemic problems in the City’s management of life

safety inspection services, noting “a lack of consistency and

completeness in the work being provided by other City vendors

conducting life safety inspections”, which made it “evident that the

City must provide clearer direction and conduct quality control

tests of these vendors to verify that all vendors service meets Fire

Code requirements.”

Audit Finds Complacency and Fraud in Fire Inspections
Fraud Investigation of a Vendor Providing Life Safety Inspection Services

Toronto Auditor General

Contract Administration – Complacency and Fraud



The report also observed that low-bid awards may not be

appropriate for these types of services and that the City should

conduct better due diligence before giving contractors access to

delivering safety inspection services. Furthermore, the Auditor

General found that some City staff failed to cooperate with the

investigation, notwithstanding instructions to do so by the Deputy

Fire Chief. This concern was raised directly with the City

Manager.

Audit Finds Complacency and Fraud in Fire Inspections
Fraud Investigation of a Vendor Providing Life Safety Inspection Services

Toronto Auditor General

Contract Administration – Complacency and Fraud



Since fire safety concerns were already known to the City based

on prior audits, the Auditor General concluded that greater strides

were required to promote a culture of compliance. It determined,

from the investigation, that the Toronto Fire Chief’s prior

assurances of adequate safety measures in place had proved

inaccurate, given the systemic ignorance of applicable

regulations, indifference to ongoing concerns, and lack of clarity

in accountability.

Audit Finds Complacency and Fraud in Fire Inspections
Fraud Investigation of a Vendor Providing Life Safety Inspection Services

Toronto Auditor General

Contract Administration – Complacency and Fraud



As this case study illustrates, public institutions need to redouble

their due diligence efforts when contracting critical public safety

services to private sector services providers. Those due diligence

measures should include proactive monitoring of contractor

performance, coupled with prompt responses to poor

performance. In addition to adverse audit findings and the

associated reputational risk, the failure to meet these due

diligence standards can result in otherwise avoidable fatalities.

Audit Finds Complacency and Fraud in Fire Inspections
Fraud Investigation of a Vendor Providing Life Safety Inspection Services

Toronto Auditor General

Contract Administration – Complacency and Fraud
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Audit Recommends Tracking Contract Award Timeframes
DOD Should Develop Strategy for Assessing Contract Award Time Frames

US Government Accountability Office, 2018

In its June 2018 report entitled DOD Should Develop a Strategy

for Assessing Contract Award Time Frames, the US Government

Accountability Office (GAO) found that the Department of

Defense (DOD) lacked baseline information to determine how

long it takes to award its contracts, which undermined its ability to

assess any improvements in its contract award timeframes. The

report also noted that timelines were impacted by internal

prioritization and on the responsiveness of suppliers to post-bid

information requests.

Innovation – Business Process Improvements



Audit Recommends Tracking Contract Award Timeframes
DOD Should Develop Strategy for Assessing Contract Award Time Frames

US Government Accountability Office, 2018

The report identified a number of factors that contribute to the

length of time it takes to award contracts, including contract

value, contract type, quality of supplier proposals, lack of proper

delegation to award, lack of evaluator training, midstream

changes to requirements by the government, and bid protests as

causes that contributed to delays in contract awards.

Innovation – Business Process Improvements



Audit Recommends Tracking Contract Award Timeframes
DOD Should Develop Strategy for Assessing Contract Award Time Frames

US Government Accountability Office, 2018

The report concluded that the standardized collection of process

timeframe information across the various departments of the

military was an essential first-step to developing broader

institutional strategies for streamlining the procurement process.

As this report illustrates, collecting the necessary information

about current practices is a prerequisite to empowering an

institution’s ability to establish accountability controls and

accelerate its tendering cycle.

Innovation – Business Process Improvements



Resource and Training Gap: 

A Public Procurement Crisis
By Paul Emanuelli, Procurement Law Office

The ability to manage resources for the greater

good remains the ultimate litmus test of advanced

economies. Governments are largely measured by

what they build or fail to build in the public interest;

however, worldwide, public institutions have failed

to adequately resource and train the procurement

staff that are responsible for translating tax

revenues into social spending. This training gap

represents a growing crisis that should be

immediately rectified.



Public institutions spend billions of dollars annually to

maintain our standard of living. Citizens in advanced

economies tend to take their public infrastructure and

services for granted and consider them to be basic

entitlements; however, building and maintaining that

infrastructure and delivering those services is no easy

task.

Resource and Training Gap
Serving the Public Interest



While select groups of predominantly large private-sector

suppliers enjoy the profits of servicing our public

infrastructure and systems, the public officials responsible

for maintaining the public procurement process tend to toil

away in obscurity until something goes wrong.

Resource and Training Gap
Serving the Public Interest



While government operating departments receive annual

budget allocations to fund their procurement projects,

procurement departments, which are often dismissed as

operational overhead, tend to get short-changed in those

annual allocations.

Resource and Training Gap
Serving the Public Interest



Procurement professionals are expected to keep

purchasing systems running on shoestring budgets and

outdated technologies so that government operating

departments can keep awarding contracts to the private

companies that help maintain the infrastructure and

systems that give us access to the clean water, electricity,

health care, education, transportation, law enforcement

and national defence that we typically take for granted.

Resource and Training Gap
Serving the Public Interest



However, someone needs to keep these procurement

systems running properly so that the social supply chain

that maintains our living standards can continue to

function. If our procurement systems fail, the

underpinnings of our advanced economy will quickly

erode.

Resource and Training Gap
Serving the Public Interest



By enacting open tendering regimes, governments have

exposed public institutions at all levels to an

unprecedented level of complexity based on international

procurement rules and standards.

Resource and Training Gap
Penny Wise, Pound Reckless



However, institutions that provide front-line services to the

public have been left to fend for themselves when it

comes to allocating resources and training to keep their

procurement systems running. Sadly, senior-level

governments have been quick to set up rules that allow

suppliers to sue public institutions over spending disputes,

but slow to fund the systems and training necessary to

avoid the bad practices that lead to lawsuits in the first

place.

Resource and Training Gap
Penny Wise, Pound Reckless



At the end of the day, though, each public institution

remains accountable for its own spending. Senior decision

makers within our public institutions need to allocate

greater portions of their departmental spending towards

updating their central procurement systems and

enhancing training programs for their procurement staff.

Resource and Training Gap
A Rapid Action Plan



These programs should include training on the proper

drafting of contract specifications and bid evaluation

criteria, on using tendering formats that help avoid legal

risks, on properly documenting group evaluations and

bidder debriefings, and on properly conducting contract

negotiations and managing awarded contracts. Finally,

public institutions should also train staff on how to properly

handle bid disputes under the new trade treaties before

they escalate into formal bid protest proceedings.

Resource and Training Gap
A Rapid Action Plan



It should be a self-evident proposition that the

procurement professionals responsible for properly

spending vast amounts of public funds should have

access to the necessary resources and training to ensure

value-for-money and to protect the public interest. Given

the rising tide of complexity washing across our public

procurement systems, we cannot afford to maintain a

business-as-usual approach.

Resource and Training Gap
A Rapid Action Plan



We can either meet this challenge head on with proper

resources and training for our procurement departments,

or we can watch the rapid erosion of the social

infrastructure that we will no longer be able to take for

granted.

Resource and Training Gap
A Rapid Action Plan



Upcoming Seminars: 
Osgoode Certificate in Public Procurement Law and Practice

Osgoode’s unique Certificate in Public Procurement Law and Practice, now in

its ninth year, and taught by acknowledged experts led by Paul Emanuelli,

brings clarity to this demanding area. You will come away from this program

better prepared, with knowledge, strategies and tactics that you can put to

immediate use.

In five consecutive intensive one-day modules, OsgoodePD’s expert instructors

will deliver the key concepts of Public Procurement Law and Practice. There

will be an emphasis on the practical, and classes will be taught using a

blended-delivery method that includes lectures, class discussions, case studies

and small group work.

April 8-12, 2019 at 

Toronto, ON

REGISTER NOW

https://attendee.gotowebinar.com/register/3727045734940336642


Available for Pre-Order
The Art of Tendering: A Global Due Diligence Guide

The Art of Tendering: A Global Due Diligence Guide is the third installment in a

trilogy of practical procurement manuals written by Paul Emanuelli. Prepared

exclusively in eBook format, this new work spans over 1,000 pages covering

leading public procurement practices from a global perspective in the areas of

institutional governance, project governance, tendering formats, document

drafting, bidding risks, contract management, training, and innovation.

Featuring brand new content from his most recent research, along with

updated content incorporated from Accelerating the Tendering Cycle (2012,

271 pages) and The Laws of Precision Drafting (2009, 190 pages), this new

publication serves as a comprehensive consolidation of Paul Emanuelli’s

leading research and best practices.

PRE-ORDER NOW

https://attendee.gotowebinar.com/register/3727045734940336642
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