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Procurement Law Update Year in Review
2018 Global Edition

Drawing on brand new research featured in the forthcoming
The Art of Tendering: A Global Due Diligence Guide, our
14th annual case law update covers the latest bid-protest
controversies and assesses their impact on our Global Risk
Rating. This presentation explains why Canada’s federal
regime kept top spot in our global table, notwithstanding
close competition from the UK and EU. It also explains how
recent Canadian court cases have forged a clear path to
low-risk negotiated RFPs for Canada’s sub-federal entities
and other Commonwealth bodies.



Unfair Advantage and Bias



Bid Protest Overrules Unfair Advantage Disqualification
Archimedes Global, Inc.

US Government Accountability Office

In its June 2018 decision in the matter of Archimedes Global,
Inc., the US Government Accountability Office (GAO) overruled
the government’s disqualification of a bidder after finding that the
government made its decision based on innuendo and
supposition in the absence of adequate evidence. The case dealt
with a Request for Proposals issued by the Department of
Homeland Security for management and support services.

Unfair Advantage Allegations



Bid Protest Overrules Unfair Advantage Disqualification
Archimedes Global, Inc.

US Government Accountability Office

As the GAO summarized, the complainant was disqualified from
the competition due to concerns of unfair advantage since some
of its proposed personnel were already providing services to the
government for another company and had access to information
that could give the complainant an unfair advantage over its
competitors. However, as the GAO noted, the complainant
confirmed to the Department in sworn affidavits that the
individuals in question, who were working for a different company
at the time, never actually accessed the information in question.

Unfair Advantage Allegations



Bid Protest Overrules Unfair Advantage Disqualification
Archimedes Global, Inc.

US Government Accountability Office

Further, the GAO found that the government lacked the
necessary digital audit trail to verify whether those individuals had
accessed the records in question. The GAO therefore overruled
the exclusion of the complainant from the competition and
directed the Department to consider the complainant’s proposal
as part of its evaluation process.

Unfair Advantage Allegations



Bid Protest Overrules Unfair Advantage Disqualification
Archimedes Global, Inc.

US Government Accountability Office

As this case illustrates, while public institutions should be careful
to guard against unfair advantage, protecting the integrity of the
bidding system also calls for an evidence-based decision-making
process when considering bidder disqualifications. Where public
institutions lack evidence in support of their decisions, those
decisions will be hard to defend against challenge.

Unfair Advantage Allegations



Court Distinguishes Potential Bias from Actual Bias
Rochester City Lines Co. v. City of Rochester

Minnesota Supreme Court

In its June 2018 decision in Rochester City Lines Co. v. City of
Rochester, the Minnesota Supreme Court overturned a lower
court decision and distinguished allegations of bias in a bidding
process from actual proof of bias. The case dealt with a Request
for Proposals for a municipal bus operations contract. The
complainant, Rochester City Lines, was the incumbent services
provider. It lost the bidding process and then brought a legal
challenge where it claimed bias on the part of the government
evaluators.

Bias Allegations



Court Distinguishes Potential Bias from Actual Bias
Rochester City Lines Co. v. City of Rochester

Minnesota Supreme Court

While the complainant won its case at the lower court based on
its bias allegations, and succeeded in having the resulting
contract award invalidated, the Supreme Court reversed that
decision. As the Supreme Court explained, mere allegations of
bias were insufficient to justify the invalidation of a contract
award. Complainants could not simply present their conjecture
regarding potential bias as assertions of actual bias without
offering any actual evidence of bias.

Bias Allegations



Court Distinguishes Potential Bias from Actual Bias
Rochester City Lines Co. v. City of Rochester

Minnesota Supreme Court

The Supreme Court reversed the Court of Appeal’s decision that
had previously voided the original contract award and directed
the parties to return to that lower court to pursue their arguments
based on considerations of actual evidence. As this case
illustrates, the integrity of the bidding process requires that
complainants produce proof of their claims since granting
remedies to those who fail to prove their cases can prejudice the
rights of bidders who were rightfully awarded tendering contracts.

Bias Allegations



Bid-Rigging and Collusion



Italian Anti-Collusion Law Ruled Unnecessarily Restrictive
Lloyd’s of London v. Agenzia Regionale per la Protezione dell’Ambiente della Calabria

European Court of Justice

In its February 2018 decision in Lloyd’s of London v. Agenzia
Regionale per la Protezione dell’Ambiente della Calabria, the
European Court of Justice struck down an Italian anti-bid-rigging
law as unnecessarily restrictive, ruling that bids could not be
rejected unless there was unambiguous evidence of collusion.
The case dealt with a tendering process initiated by Agenzia
Regionale per la Protezione dell’Ambiente della Calabria, an
Italian institution, for the provision of insurance services.

Bid Rigging and Collusion



Two different syndicates, who were both owned by the UK firm,
Lloyd’s of London, submitted bids signed by the same agent.
Those bids were rejected based on Italian anti-collusion laws.
Lloyd’s challenged this disqualification, arguing that the two
syndicates were acting independently and dismissing the fact that
both bids were signed by the same agent as a mere formality that
was permitted under UK law. Given this apparent conflict of laws,
the Italian court referred the matter to the European Court of
Justice to determine whether the Italian anti-collusion law was too
strict and in contravention of the European procurement rules.

Italian Anti-Collusion Law Ruled Unnecessarily Restrictive
Lloyd’s of London v. Agenzia Regionale per la Protezione dell’Ambiente della Calabria

European Court of Justice

Bid Rigging and Collusion



The European Court of Justice confirmed that the syndicates,
while acting independently, were not separate legal entities but
were part of the same legal entity. However, while the two bidders
formed part of the same legal entity and had their bids signed and
submitted by the same supervising agent, the Court ruled that
this alone was insufficient evidence of collusion to justify the
automatic rejection of their bids.

Italian Anti-Collusion Law Ruled Unnecessarily Restrictive
Lloyd’s of London v. Agenzia Regionale per la Protezione dell’Ambiente della Calabria

European Court of Justice

Bid Rigging and Collusion



The European Court of Justice ruled that the Italian anti-collusion
law, which called for the automatic disqualification of bidders in
these circumstances without actual evidence of collusion, was
unnecessarily restrictive to competition and contrary to the
European procurement rules. The Court confirmed that a public
entity could not rush to judgment, but required actual proof of
collusion under the European procurement rules before
disqualifying bidders.

Italian Anti-Collusion Law Ruled Unnecessarily Restrictive
Lloyd’s of London v. Agenzia Regionale per la Protezione dell’Ambiente della Calabria

European Court of Justice

Bid Rigging and Collusion



As this case illustrates, mere suspicion of collusion may be
insufficient to justify the disqualification of bidders under open
procurement rules. Public institutions should therefore ensure that
they have unambiguous evidence of actual collusion before
seeking to disqualify bidders for bid-rigging.

Italian Anti-Collusion Law Ruled Unnecessarily Restrictive
Lloyd’s of London v. Agenzia Regionale per la Protezione dell’Ambiente della Calabria

European Court of Justice

Bid Rigging and Collusion



Federal Employee Charged in Bid Manipulation Case
R. v. Shum

Ontario Superior Court of Justice

In its June 2018 decision in R. v. Shum, the Ontario Superior
Court of Justice found a federal civil servant not guilty of charges
under the Financial Administration Act after concluding that the
employee’s manipulation of a bidding process did not result in
financial harm to the government. The case dealt with a bidding
process for information technology project support services at
Library and Archives Canada for task-based informatics
professional services.

Bid Rigging and Collusion



Three other individuals involved in that bidding process, including
two external contractors and a federal employee, pled guilty to
charges under the Competition Act and Financial Administration
Act. Charges were also laid against a second federal government
employee, Barney Shum, who was also involved in the same
bidding process.

Bid Rigging and Collusion

Federal Employee Charged in Bid Manipulation Case
R. v. Shum

Ontario Superior Court of Justice



The Court found that the defendant manipulated the solicitation
requirements to include more consultants than were required in
order to require the contract to be put out to tender and so that
the desired consultants could be re-hired in the new bidding
process. The Court noted that these attempts to manipulate the
bidding process were motivated by the need to maintain
continuity with the individuals who had been externally retained to
assist in the complex technology project.

Bid Rigging and Collusion

Federal Employee Charged in Bid Manipulation Case
R. v. Shum

Ontario Superior Court of Justice



As the Court then summarized, an internal investigation into the
mismanagement of project funds resulted in the suspension of
the defendant, who then retired and returned as a consultant until
criminal charges were laid against him. The company involved in
the bidding process entered into an immunity agreement in
exchange for its cooperation with the prosecution, while several
of the individuals involved in the scheme pled guilty to
Competition Act and Financial Administration Act offences. In
considering the evidence, the Court ultimately concluded that the
defendant was not a credible witness and that he was less than
fulsome in his testimony.

Bid Rigging and Collusion

Federal Employee Charged in Bid Manipulation Case
R. v. Shum

Ontario Superior Court of Justice



The Court also concluded that the defendant crossed the legal
line in providing pre-bid information to the individuals who were
involved in the bid-rigging scheme. However, the Court ultimately
found that the defendant did not gain financially from the
arrangement. In dismissing the charges, the Court also decided
that the Crown failed to prove that the government suffered
financial harm due to the bid-rigging and therefore failed to prove
the elements necessary to find the defendant guilty of an offence
under the Financial Administration Act.

Bid Rigging and Collusion

Federal Employee Charged in Bid Manipulation Case
R. v. Shum

Ontario Superior Court of Justice



As this case study illustrates, while unfairly manipulating a
bidding process can attract civil claims by losing bidders, that
conduct can also give rise to criminal charges against those
individuals who are involved in rigging bids. Purchasing
institutions should therefore establish clear policies, practices,
and training programs to guard against these civil and criminal
risks.

Bid Rigging and Collusion

Federal Employee Charged in Bid Manipulation Case
R. v. Shum

Ontario Superior Court of Justice



Technology Contracts a Target for Corruption
ICT procurement – what are the corruption risks?

Queensland Crime and Corruption Commission

In its August 2018 report ICT procurement — what are the
corruption risks?, the Queensland Crime and Corruption
Commission warned that public sector information communication
technology (ICT) contracts are particularly prone to corruption,
and advised public institutions to implement preventative
measures to protect their contracting practices in this area. As the
report noted, the inherent risks in ICT contracts make them
especially vulnerable to fraud and corruption.

Procurement and Corrupt Practices



Technology Contracts a Target for Corruption
ICT procurement – what are the corruption risks?

Queensland Crime and Corruption Commission

The Commission noted that the high level of expenditure
associated with government technology contracts is one of the
key factors that makes these contracts a particularly vulnerable
target for corruption. The report also identified poor planning,
conflicts of interest, lack of oversight, and the abuse of
“emergency” exceptions as recurring factors that increase the risk
of corrupt practices in technology contracts.

Procurement and Corrupt Practices



Technology Contracts a Target for Corruption
ICT procurement – what are the corruption risks?

Queensland Crime and Corruption Commission

To guard against these corruption risks, the Commission
recommended that public institutions bolster their procurement
planning efforts. The Commission also stressed the importance of
implementing conflict of interest screening procedures to ensure
that external advisors retained to provide project support have no
direct financial interest in the outcome of the project, since these
conflicts can taint the integrity of a tendering process.

Procurement and Corrupt Practices



Technology Contracts a Target for Corruption
ICT procurement – what are the corruption risks?

Queensland Crime and Corruption Commission

The report also identified the repeated shortcutting of proper
procedures as a telltale sign of corrupt practices that are
designed to give unfair contract awards to preferred vendors. The
Commission recommended that public institutions carefully
monitor the use of “urgency” exceptions and carefully investigate
the reasons behind decisions to bypass open competition to
directly award contracts.

Procurement and Corrupt Practices



Technology Contracts a Target for Corruption
ICT procurement – what are the corruption risks?

Queensland Crime and Corruption Commission

Public institutions should implement preventive initiatives aimed
at deterring corruption in high-risk areas such as information
technology. To that end, government bodies in all jurisdictions
would be well served in implementing the corruption prevention
measures recommended by the Queensland Crime and
Corruption Commission.

Procurement and Corrupt Practices



Open Competition



Scheduled Air Services Outside Scope of On-Call Contract
Western Pilot Service

US Government Accountability Office

In its March 2018 decision in Western Pilot Service, the US
Government Accountability Office (GAO) ruled that the
Department of the Interior improperly sole-sourced flight services
for its wildlife suppression operations. The GAO found that the
Department improperly expanded the scope of an on-call services
contract, which was awarded pursuant to a public tendering
process, to subsequently include regularly scheduled services.

Sole Sourcing – Out-of-Scope Purchase



Scheduled Air Services Outside Scope of On-Call Contract
Western Pilot Service

US Government Accountability Office

The GAO determined that the scheduled flight services fell
outside of the scope of the original contract since the original
contract only contemplated ad-hoc on-call services and
scheduled flight services had historically been procured under
separate contracts.

Sole Sourcing – Out-of-Scope Purchase



Scheduled Air Services Outside Scope of On-Call Contract
Western Pilot Service

US Government Accountability Office

Hence, the GAO concluded that the Department was attempting
to rescope its original on-call service contract into a completely
different arrangement under the guise of the original on-call
services award. Since this scope change was in breach of the
open procurement rules, the GAO ordered that the related
contract assignments be terminated and the Department either
put those requirements to open tender or, if appropriate, seek a
sole-source justification for those services.

Sole Sourcing – Out-of-Scope Purchase



Scheduled Air Services Outside Scope of On-Call Contract
Western Pilot Service

US Government Accountability Office

As this case illustrates, the open competition rules requiring
government bodies to conduct open competitive bidding for the
acquisition of goods and services will not typically permit post-
award material scope changes that convert validly competed
contracts into platforms for non-competed out-of-scope work.
Purchasing institutions should therefore be careful to properly
scope their solicitations to ensure that the scope of awarded
contracts meets their intended future needs.

Sole Sourcing – Out-of-Scope Purchase



Failure to Plan Cannabis Testing Not an Emergency
ALS Canada Ltd v. Statistics Canada
Canadian International Trade Tribunal

In its June 2018 determination in ALS Canada Ltd v. Statistics
Canada, the Canadian International Trade Tribunal rendered one
of its first rulings under the Canadian Free Trade Agreement
(CFTA) and the Canada-Europe Comprehensive Economic and
Trade Agreement (CETA). The case dealt with a direct award for
the provision of municipal wastewater testing for evidence of
cannabis consumption. The government issued an Advanced
Contract Award Notice, as required by the procurement rules,
announcing its intention to directly award the contract instead of
putting it out to tender.

Sole Sourcing – Failure to Plan



The government maintained that the awardee was the sole
provider of the required testing methodology and that the services
were required on an urgent basis, as Statistics Canada needed
data of cannabis levels prior to legalization to acquire the pre-
legalization data to support before-and-after statistics.

Failure to Plan Cannabis Testing Not an Emergency
ALS Canada Ltd v. Statistics Canada
Canadian International Trade Tribunal

Sole Sourcing – Failure to Plan



The Tribunal rejected the government’s assertions of only one
available service provider who could perform the required
sampling, finding that the government failed to prove that the
testing performed by the selected service provider was the only
available test method, or that other available test methods could
not achieve the required results.

Failure to Plan Cannabis Testing Not an Emergency
ALS Canada Ltd v. Statistics Canada
Canadian International Trade Tribunal

Sole Sourcing – Failure to Plan



Furthermore, the Tribunal found that the requirements did not fall
under the trade treaty extreme urgency exceptions that permitted
direct awards since the requirements were foreseeable in
advance. The Tribunal ruled that the government’s failure to plan
for water testing did not constitute an emergency, given its long-
announced intention to legalize cannabis.

Failure to Plan Cannabis Testing Not an Emergency
ALS Canada Ltd v. Statistics Canada
Canadian International Trade Tribunal

Sole Sourcing – Failure to Plan



As this case illustrates, government institutions bear the onus of
establishing legitimate trade treaty exceptions when seeking to
avoid their open tendering duties. In this case, the government
failed to establish that the selected supplier was the sole source
of the required services. The government was also unable to rely
on its failure to properly plan its requirements in advance as the
basis for bypassing its open procurement obligations. The
complainant was therefore awarded its lost profits for being
denied an opportunity to compete for the contract award.

Failure to Plan Cannabis Testing Not an Emergency
ALS Canada Ltd v. Statistics Canada
Canadian International Trade Tribunal

Sole Sourcing – Failure to Plan



Court Upholds Local Preference Low Bid Bypass
Miller Group Inc. v. The Village of Salisbury

Court of Queen’s Bench of New Brunswick

In its June 2018 decision in Miller Group Inc. v. The Village of
Salisbury, the Court of Queen’s Bench of New Brunswick upheld
the bypass of a low bidder based on local preference exceptions
under the relevant provincial statute. The case dealt with a
tendering process for winter snow plowing and salting services.
The plaintiff submitted a bid of $233,776, which was $4,824 lower
then the next-best bid submitted by the local incumbent
contractor. The Village of Salisbury bypassed the low bid and
selected the local incumbent. The low bidder sued.

Low Bid Bypass – Local Preference



Citing the New Brunswick Procurement Act, which allows public
institutions to accept local bids that come within an acceptable
range of the low bidder, the Court upheld the low bid bypass.
While it ruled that the local incumbent fell within the applicable
ten percent range under the statute and therefore upheld the
award, the Court failed to expressly address the pre-condition to
applying local preference set out in section 132 of the statue,
which only permits the application of the local preference formula
“if the applicable trade agreements provide an exception for those
goods or services or those goods or services are not subject to
trade agreements.”

Court Upholds Local Preference Low Bid Bypass
Miller Group Inc. v. The Village of Salisbury

Court of Queen’s Bench of New Brunswick

Low Bid Bypass – Local Preference



At the time of the tender, the Agreement on Internal Trade (now
the Canadian Free Trade Agreement) applied to municipal
construction projects valued at $250,000 or over and prohibited
local preferences in the award of tendered contracts. While the
award in question appears to have fallen just under those limits,
the Court failed to address the potential applicability of that trade
treaty. For example, the decision did not expressly consider
whether any options under the awarded contract could have
taken it over the $250,000 threshold stated in the selected bid
and thereby outside of the local preference exception and into the
trade treaty rules that prohibit local preference.

Court Upholds Local Preference Low Bid Bypass
Miller Group Inc. v. The Village of Salisbury

Court of Queen’s Bench of New Brunswick

Low Bid Bypass – Local Preference



While this would have been a moot point in the specific case if
the contract award did not include extension or expansion options
and was limited only to the direct value of the selected bid, the
failure to expressly address the trade treaty issue creates the risk
that the decision will be taken out of context and be understood to
create a precedent for permitting local preferences even where
the trade treaties apply.

Court Upholds Local Preference Low Bid Bypass
Miller Group Inc. v. The Village of Salisbury

Court of Queen’s Bench of New Brunswick

Low Bid Bypass – Local Preference



This case therefore serves as a useful reminder to interpret
exceptions contained in local rules against the more broadly
applicable standards contained within trade treaties. When
looked at in a more global context, the local preference bypass in
this case falls within a narrow exception to more broadly
applicable prohibitions against local preferences in public
procurement.

Court Upholds Local Preference Low Bid Bypass
Miller Group Inc. v. The Village of Salisbury

Court of Queen’s Bench of New Brunswick

Low Bid Bypass – Local Preference



Alberta Municipal Framework Breaches Treaty
Parkland Geotechnical Consulting Ltd. v. The City of Red Deer

New West Partnership Trade Agreement Arbiter’s Report

In a March 2018 ruling in Parkland Geotechnical Consulting Ltd.
v. The City of Red Deer, an arbiter found that the municipality
breached the New West Partnership Trade Agreement by
introducing unnecessarily restrictive conditions in a pre-
qualification process for land development consulting services.
The arbiter ruled that reducing the prequalification list to only five
consultants and extending the duration of the closed framework
arrangement to five years was too restrictive to competition and
was therefore in violation of the trade treaty. The arbiter directed
the municipality to rectify the breach and ordered it to pay the
complainant $28,000 in fees and costs.

Restrictive Framework Agreement



Electronic Reverse Auctions



Court Dismisses Attempt to Disrupt Reverse Auctions
SRLC Limited v. The National Health Service Commissioning Board (NHS England)

Technology and Construction Court of the English and Wales High Court

In its July 2018 decision in SRLC Limited v. The National Health
Service Commissioning Board (NHS England), the Technology
and Construction Court of the English and Wales High Court
dismissed a legal challenge brought by a losing incumbent health
sector bidder after finding that it had submitted artificially high
prices in order to challenge its competitor’s pricing under the
“abnormally low” provisions of the relevant statutory rules. The
case dealt with a “call-off” second-stage invitational tendering
process for the provision of clinical waste services. That second-
stage process was conducted under a pre-established framework
agreement that covered all of England.

Electronic Reverse Auctions – Disruption Challenge



Court Dismisses Attempt to Disrupt Reverse Auctions
SRLC Limited v. The National Health Service Commissioning Board (NHS England)

Technology and Construction Court of the English and Wales High Court

The NHS planned to conduct six waves of second-stage
electronic reverse auctions for the award of specific contracts to
prequalified suppliers under the framework agreement. The
complainant challenged the outcome of one of these processes,
arguing that the government had inappropriately awarded to an
abnormally low bid submitted by a competing bidder. The
challenge of the process had the effect of stopping the contract
award under the statutory standstill protocols, which in turn had
the effect of causing the NHS to stop any further second-stage
electronic reverse auctions until the dispute was resolved.

Electronic Reverse Auctions – Disruption Challenge



Court Dismisses Attempt to Disrupt Reverse Auctions
SRLC Limited v. The National Health Service Commissioning Board (NHS England)

Technology and Construction Court of the English and Wales High Court

As the Court explained, while the framework agreements set
ceiling prices for the required services, the electronic reverse
auctions allowed the prequalified suppliers to bid lower in order to
win the specific assignments. The Court noted that SRCL Limited
had won prior rounds of second-stage competitions under the
electronic reverse auction format, but had then deliberately bid
high in the challenged process in order to exaggerate the price
differential with the low bidder to support a claim that the low
bidder was “abnormally low”.

Electronic Reverse Auctions – Disruption Challenge



Court Dismisses Attempt to Disrupt Reverse Auctions
SRLC Limited v. The National Health Service Commissioning Board (NHS England)

Technology and Construction Court of the English and Wales High Court

As the Court found, this was part of the complainant’s strategy to
disrupt the use of electronic reverse auctions in order to preserve
its high profit margins. The Court determined that SRCL Limited’s
premeditated “abnormally low bid” challenge was part of the
complainant’s attempt to preserve a 25 percent minimum profit
margin on the services, something that was threatened by the
government’s plan to continue using electronic reverse auctions.

Electronic Reverse Auctions – Disruption Challenge



Court Dismisses Attempt to Disrupt Reverse Auctions
SRLC Limited v. The National Health Service Commissioning Board (NHS England)

Technology and Construction Court of the English and Wales High Court

The Court rejected the SRCL Limited’s assertion that the 25
percent profit margin bid was a competitive price that represented
its lowest possible sustainable price. While the Court found that
the statutory provisions relating to “abnormally low bids”
prescribed rules for regulating the government’s conduct in
situations where it chose to challenge pricing on the basis that it
appeared abnormally low, it determined that those provisions did
not create a duty to review low bids on the request of losing
bidders to determine whether the winning bids were abnormally
low.

Electronic Reverse Auctions – Disruption Challenge



Court Dismisses Attempt to Disrupt Reverse Auctions
SRLC Limited v. The National Health Service Commissioning Board (NHS England)

Technology and Construction Court of the English and Wales High Court

In summary, the Court found that the “abnormally low tender”
provisions gave the government the right, but not the duty, to
investigate low bids and reject them if there was valid concern
that the price was not viable. The Court also confirmed that while
there was no definition for what constituted an abnormally low
bid, the pricing would have to be “below the range of anything
which might legitimately be considered to be normal in the
context of the particular procurement”. The Court then criticized
the complainant’s attempt to thwart the electronic reverse auction
by fixing its pricing at an artificially high figure as part of its plan to
challenge the process.

Electronic Reverse Auctions – Disruption Challenge



Court Dismisses Attempt to Disrupt Reverse Auctions
SRLC Limited v. The National Health Service Commissioning Board (NHS England)

Technology and Construction Court of the English and Wales High Court

The Court ultimately rejected the challenge, finding that the
complaint was an attempt to protect profit margins. As the Court
concluded, it was those high profit margins that originally led to
the government establishing its framework agreement and using
electronic reverse auctions in the first place. As this case
illustrates, purchasing institution can realize significant potential
costs savings by using electronic reverse auctions.

Electronic Reverse Auctions – Disruption Challenge



Court Dismisses Attempt to Disrupt Reverse Auctions
SRLC Limited v. The National Health Service Commissioning Board (NHS England)

Technology and Construction Court of the English and Wales High Court

While the use of these formats may attract supplier complaints,
this should not be taken as evidence that there is something
wrong with the use of those formats. In appropriate situations,
and using appropriate procedures, electronic reverse auctions
can result in significant cost savings to purchasing institutions. As
evidenced by this challenge, electronic reverse auctions can be
an effective way to cut down costs in areas adversely impacted
by unnecessarily high supplier profit margins.

Electronic Reverse Auctions – Disruption Challenge



Auditor Calls for Improvements in Use of Reverse Auctions
Additional Guidance Could Help Increase Benefits and Reduce Fees

United States Government Accountability Office

In its July 2018 report entitled Additional Guidance Could Help
Increase Benefits and Reduce Fees, the United States
Government Accountability Office recommended that the
government enhance its understanding of the fee structures used
by electronic reverse auction service providers. While the report
noted the significant benefits available to the government in using
reverse auction platforms, it also found that the government could
do a better at enhancing the use of these bidding tools while
controlling related service fees.

Electronic Reverse Auctions – More Use Recommended by GAO



Auditor Calls for Improvements in Use of Reverse Auctions
Additional Guidance Could Help Increase Benefits and Reduce Fees

United States Government Accountability Office

Though the report found room for improvement in the
management of service fees, it also noted that, overall, using
reverse auctions resulted in significant process efficiencies and
cost savings to the government when compared to single-bid
processes. In fact, the report found that “auctions with iterative
bidding resulted in award prices that were, on average, about 12
percent lower than pre-auction cost estimates, which generally
reflect the government’s independent cost estimate”, and that
“this difference was about 6 percent among those auctions
without iterative bidding.”

Electronic Reverse Auctions – More Use Recommended by GAO



Auditor Calls for Improvements in Use of Reverse Auctions
Additional Guidance Could Help Increase Benefits and Reduce Fees

United States Government Accountability Office

In other words, there were significant measurable price
reductions in competitions that engaged multiple bids using
reverse auctions when compared to bidding processes that
limited bidders to single-bid submissions. The report
recommended that the government improve its use of electronic
reverse auctions by promoting better overall knowledge of this
method across government and by helping government
departments identify the appropriate situations for using those
tools.

Electronic Reverse Auctions – More Use Recommended by GAO



Tender Compliance



Email Bid Validly Rejected
Center for Climate Strategies, Inc. v. Department of Environmental Protection

Commonwealth Court of Pennsylvania

In its July 2018 decision in Center for Climate Strategies, Inc. v.
Department of Environmental Protection, the Commonwealth
Court of Pennsylvania upheld the rejection of a bid that was
submitted by email since this breached the bid submission rules
established for the tendering process in question. The case dealt
with a tendering process for the award of a contract for technical
and economic analysis services for the Pennsylvania Department
of Environmental Protection. The complainant failed to follow the
bid submission rules, which required that submissions be made
through the government’s online bid portal.

Tender Compliance – Electronic Bid Submissions



Email Bid Validly Rejected
Center for Climate Strategies, Inc. v. Department of Environmental Protection

Commonwealth Court of Pennsylvania

The complainant explained that it emailed its bid directly to three
Department employees after encountering difficulties with the
government’s bid portal. Even so, the email bid was rejected. The
complainant challenged its disqualification, arguing that it was
provided with inadequate instructions and technical support to
use the government’s bid portal and that the government erred in
rejecting its email bid. However, the Court disagreed, finding that
the submission rules were clear and easily understood and that
the rejection of the email bid was valid.

Tender Compliance – Electronic Bid Submissions



Email Bid Validly Rejected
Center for Climate Strategies, Inc. v. Department of Environmental Protection

Commonwealth Court of Pennsylvania

As this case illustrates, once an institution establishes an online
bid submission portal, bidders will be required to use that online
portal or face the disqualification of their bids. While bidders may
legally challenge their disqualifications, the courts will typically
enforce established online bidding requirements and will not
compel public institutions to remain mired in paper-based bidding
procedures, nor compel them to accept bids that are submitted
using other improvised procedures.

Tender Compliance – Electronic Bid Submissions



Court Upholds Rejection of Materially Non-Compliant Bid
Tallahassee Corporate Center v. Florida Fish and Wildlife Conservation Commission

Florida Department of Administrative Hearings

In its March 2018 decision in Tallahassee Corporate Center, LLC
v. Florida Fish and Wildlife Conservation Commission, the Florida
Department of Administrative Hearings upheld the Florida Fish
and Wildlife Conservation Commission’s decision to reject a
materially non-compliant bid. The case dealt with an Invitation to
Negotiate for the provision of 53,000 square feet of leased office
space. While the complainant, named below as TCC, challenged
the rejection of its bid for non-compliance, the Court found that
the bid contained significant irregularities that, if accepted, would
give that bidder an unfair advantage over other bidders.

Tender Compliance – Material Non-Compliance



Court Upholds Rejection of Materially Non-Compliant Bid
Tallahassee Corporate Center v. Florida Fish and Wildlife Conservation Commission

Florida Department of Administrative Hearings

The Court determined that the irregularities were material
deviations, which rendered the bid non-compliant and ineligible
for acceptance. The Court explained that deviations which affect
price should be considered material when they give a bidder an
advantage over other bidders. The Court upheld the
Commission’s decision to reject the bid. As this case illustrates,
purchasing institutions should tread carefully when distinguishing
between minor irregularities that are not fatal to the validity of a
bid and material deviations that render the bid non-compliant and
legally incapable of acceptance, since the decision to either
accept or reject a bid can result in a legal challenge.

Tender Compliance – Material Non-Compliance



Court Strikes Down Hedged Bid as Non-Compliant
Re: Motor Vehicle Commission Surcharge System

Superior Court of New Jersey

In its January 2018 decision in Re: Motor Vehicle Commission
Surcharge System Accounting and Billing Services, the Superior
Court of New Jersey struck down a contract award after finding
that the winning bidder submitted a counteroffer in its bid that
rendered it non-compliant and incapable of acceptance. The
dispute dealt with a Request for Proposals for a new billing and
collection system that manages motor vehicle charges under
applicable state laws.

Tender Compliance – Non-Compliant Counter-Offer Bid



The contract was awarded by the New Jersey Motor Vehicle
Commission (MVC) Division of Purchase and Property (named as
the Division in the decision) to Gila, LLC, doing business as
Municipal Services Bureau (MSB). The award was challenged by
the losing incumbent, Xerox State & Local Solutions, Inc.

Xerox challenged the award on the basis that MSB’s pricing form
contained conditions that rendered its bid non-responsive. The
Court agreed that the bid was materially non-compliant due to its
variations from the pricing required in the RFP.

Court Strikes Down Hedged Bid as Non-Compliant
Re: Motor Vehicle Commission Surcharge System

Superior Court of New Jersey
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The Court concluded that MSB “hedged its bets” on a key pricing
element relating to the recovery of transaction costs and the
“Division impermissibly allowed MSB to do so without affording
the same flexibility to the other bidder, Xerox”. The Court also
rejected the argument that the conditional pricing attached as a
footnote to the pricing sheet was an immaterial error, finding
instead that it constituted an intentional conditional offer by MSB.

Court Strikes Down Hedged Bid as Non-Compliant
Re: Motor Vehicle Commission Surcharge System

Superior Court of New Jersey
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The Court concluded that the process was flawed, as Xerox was
not afforded an equivalent opportunity to submit a “hedged bid”,
and the outcome was flawed because the contract was awarded
to a non-compliant bidder. It therefore ordered that the contract
be retendered. As this case illustrates, purchasing institutions
should be careful to screen bids during their evaluation process
to ensure that price offers do not contain conditions or
qualifications that may render a bid non-compliant. The failure to
reject those bids can lead to the nullification of any resulting
contract awards.

Court Strikes Down Hedged Bid as Non-Compliant
Re: Motor Vehicle Commission Surcharge System

Superior Court of New Jersey

Tender Compliance – Non-Compliant Counter-Offer Bid



Court Quashes $6.7 Billion Deal Due to “Carve-Out” Bid
Matter of Employee Benefits: Pharmacy Benefit Management Contract

Superior Court of New Jersey

In its May 2018 decision in the Matter of Employee Benefits:
Pharmacy Benefit Management Contract, the New Jersey
Superior Court struck down a $6.7 billion contract that was
awarded to a non-compliant conditional bid. The case dealt with a
Request for Proposals for the provision of pharmacy benefit
services that was awarded to a $6,692,234,901 bid proposed by
Optum Rx, Inc. The award was challenged by a losing bidder who
claimed that the winning bid contained material price adjustments
that rendered the bid non-compliant and resulted in an unfair
process for the other bidders. The Court agreed.
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The Court found that by “carving-out” certain price conditions, the
winning bidder was allowed to avoid the future price variation
risks that were part of the tendered contract. This gave the bidder
an unfair advantage over other bidders who had to accept those
future price risks. The Court noted that permitting “carve-outs”
that enabled bidders to “hedge” their bids was a breach of long-
recognized legal precedents that prohibited unfair bidding
practices and required the equal treatment of bidders.

Court Quashes $6.7 Billion Deal Due to “Carve-Out” Bid
Matter of Employee Benefits: Pharmacy Benefit Management Contract

Superior Court of New Jersey
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The Court ruled that these conditions rendered the bid non-
conforming and legally incapable of acceptance and, despite the
government’s assertions that the new contract would save the
State $1.6 billion, ordered the government to retender the
contract due to irregularities in the award.

Court Quashes $6.7 Billion Deal Due to “Carve-Out” Bid
Matter of Employee Benefits: Pharmacy Benefit Management Contract

Superior Court of New Jersey
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As this case illustrates, irrespective of the size of a contract, its
operational significance, or its projected cost-savings, bids
submitted with conditional price offers that vary from the
tendering process rules may be invalid and legally incapable of
acceptance. Purchasing institutions should therefore apply extra
due diligence in how they structure and enforce their pricing
structures, since variations from those pricing rules can nullify the
validity of any resulting contract award.

Court Quashes $6.7 Billion Deal Due to “Carve-Out” Bid
Matter of Employee Benefits: Pharmacy Benefit Management Contract

Superior Court of New Jersey
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Court Quashes Contract Awarded After Bid Validity Period 
Arandis Power (Pty) Ltd v. President of the Republic of Namibia

Supreme Court of Namibia

In its March 2018 decision in Arandis Power (Pty) Ltd v. President
of the Republic of Namibia, the Supreme Court of Namibia struck
down a contract awarded after the expiry of a bid validity period.
The case dealt with the award of a multibillion-dollar power plant
contract made by the Namibia Power Corporation (NamPower)
pursuant to a public tendering process. After the process was
challenged by a competing bidder, NamPower conceded that it
awarded the contract to a non-compliant bidder after the expiry of
the bid validity period. However, the winning bidder, Arandis
Power (Pty) Ltd, continued to defend the contract award against
the challenge.

Tender Compliance – Bid Validity Period



As the Supreme Court noted, the challenged process was subject
to rules contained in NamPower’s tendering and procurement
policy, which set down protocols for dealing with the expiry of bid
validity periods. The Supreme Court then summarized the
following legal authorities relied on by the complainant to support
the argument that contract awards made after the bid validity
period were invalid.

Court Quashes Contract Awarded After Bid Validity Period 
Arandis Power (Pty) Ltd v. President of the Republic of Namibia

Supreme Court of Namibia
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In relying on these decisions, the Court concluded that the
contract was awarded in contravention of the agency’s policies
and should therefore be struck down as invalid. As this case
illustrates, while public institutions may enjoy some latitude in
developing their own local procurement policies and procedures,
those local rules typically operate within the context of more
broadly applicable statutory and common law standards.

Court Quashes Contract Awarded After Bid Validity Period 
Arandis Power (Pty) Ltd v. President of the Republic of Namibia

Supreme Court of Namibia
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Such broader rules include the administrative law principles of
natural justice and due process that require public institutions to
follow locally created rules, since the failure to do so can be used
as evidence of unfair, unreasonable, or arbitrary decision-making
and result in the nullification of resulting contract award decisions.

Court Quashes Contract Awarded After Bid Validity Period 
Arandis Power (Pty) Ltd v. President of the Republic of Namibia

Supreme Court of Namibia
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Blank Line Item Leads to Non-Compliance
Coady Construction & Excavating Limited v. Town of Conception Bay South

Supreme Court of Newfoundland and Labrador

In its May 2018 decision in Coady Construction & Excavating
Limited v. Town of Conception Bay South, the Supreme Court of
Newfoundland and Labrador found a municipality liable for lost
profit damages after finding that it awarded a contract to a non-
compliant bidder. The case dealt with a tendering process for the
award of a sewer work contract. In addition to seeking pricing for
the specified requirements, the tender call asked bidders to
submit pricing for non-evaluated items that were outside the
design requirements, but could be required later under future
scope changes.
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Blank Line Item Leads to Non-Compliance
Coady Construction & Excavating Limited v. Town of Conception Bay South

Supreme Court of Newfoundland and Labrador

While the low bidder left the pricing for the non-evaluated
manhole cover item blank, the Town of Conception Bay South
deemed this to be an immaterial omission and awarded the
contract to the low bidder. The next lowest bidder sued, arguing
that the low bidder should have been disqualified, claiming that it
should be awarded lost profits due to the unfair evaluation
process.
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Blank Line Item Leads to Non-Compliance
Coady Construction & Excavating Limited v. Town of Conception Bay South

Supreme Court of Newfoundland and Labrador

The Town took the position that the low bid was compliant and
capable of acceptance since the omission was immaterial, but the
Court found otherwise after considering the testimony of the
municipality’s witness. The Court found that the omission was
material, as the lack of pricing left the Town exposed to unknown
costs should that item be later required for the project. The Court
also found it was unfair to accept the low bid since other bidders
had provided pricing for the item and were bound to that pricing
while the low bidder was not.
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The Court therefore determined that the Town breached the
tendering process rules by accepting a materially non-compliant
bid and awarded the plaintiff lost profits damages. As this case
illustrates, even relatively minor irregularities for non-evaluated
items can result in a materially non-compliant bid under fixed-bid
construction tendering.

Blank Line Item Leads to Non-Compliance
Coady Construction & Excavating Limited v. Town of Conception Bay South

Supreme Court of Newfoundland and Labrador

Tender Compliance – Non-Evaluated Items



Court Awards Lost Profits For Non-Compliant Bid Award
Maglio Installations Ltd. v. The Corporation of the City of Castlegar

British Columbia Court of Appeal

In its March 2018 decision in Maglio Installations Ltd. v. The
Corporation of the City of Castlegar, the British Columbia Court of
Appeal upheld a trial court’s finding of liability against the City of
Castlegar for awarding to a non-compliant bid. The dispute dealt
with a bidding process to award a contract for the construction of
a recreational swimming area. The tender call required bidders to
submit preliminary construction schedules. The City awarded to
the low bidder even though that bid was missing the required
schedule.

Tender Compliance – Non-Price Items – Lost Profits for Non-Compliant Award



While at trial, the City argued that that the missing project
schedule was a minor irregularity that could be waived, however
the trial court ruled that this was a material defect in the low bid.
The trial court also ruled that the City breached the tendering
rules by awarding to a non-compliant bid, and that the competing
bidder should be awarded its lost profits because of that breach.
The Court of Appeal agreed with the trial court’s ruling, finding
that the privilege clause in the tender call did not give the City the
right to waive material non-compliance.

Court Awards Lost Profits For Non-Compliant Bid Award
Maglio Installations Ltd. v. The Corporation of the City of Castlegar

British Columbia Court of Appeal
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As this case illustrates, asking for non-price information in a low-
bid tendering process without defining the significance of that
information leaves the process open for bidders to challenge the
compliance of competing bids that fail to provide that non-price
information. Purchasing institutions should carefully define the
significance of all information that is requested during a tendering
process to guard against after-the-fact arguments regarding
whether that information was properly used by evaluators in their
award decisions.

Court Awards Lost Profits For Non-Compliant Bid Award
Maglio Installations Ltd. v. The Corporation of the City of Castlegar

British Columbia Court of Appeal
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Court Upholds Low Bid Bypass For Faster Completion Time
Everest Construction Management Ltd. v. Town of Strathmore

Court of Appeal of Alberta

In its January 2018 decision in Everest Construction
Management Ltd. v. Town of Strathmore, the Court of Appeal of
Alberta upheld a low bid bypass that was based on a faster
completion time offered by the second-lowest bidder. The Court
also rejected the low bidder’s claim that the second-lowest bidder
submitted improper past experience information and should have
been rejected for non-compliance.

Evaluations – Low Bid Bypass



Court Upholds Low Bid Bypass For Faster Completion Time
Everest Construction Management Ltd. v. Town of Strathmore

Court of Appeal of Alberta

The case dealt with a tendering process for the construction of a
reservoir and pumping station. The low bidder submitted a bid for
$6,440,433, with an anticipated completion time of May 15, 2013,
but the Town of Strathmore selected the second-lowest bid of
$6,474,084 because of the faster proposed completion time of
December 31, 2012. The low bidder challenged this decision.
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Court Upholds Low Bid Bypass For Faster Completion Time
Everest Construction Management Ltd. v. Town of Strathmore

Court of Appeal of Alberta

In its defence the Town argued that the cost savings attributable
to the faster completion time offset the slightly higher bid price.
The Court upheld the right of the Town to take the completion
time into account under its privilege clause since it had asked for
bidders to propose their schedule as part of the bidding process.
The Court also ruled that the Town was able to accept the past
experience information provided by the bidder even though that
experience related to separate corporate entities without
reference to how those entities would be used on the project. The
Court rejected the low bidder’s arguments that the Town had a
duty to investigate this issue.
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Court Upholds Low Bid Bypass For Faster Completion Time
Everest Construction Management Ltd. v. Town of Strathmore

Court of Appeal of Alberta

While the Town was defended the low bid bypass, to avoid similar
controversies, purchasing institutions would be better served by
clearly defining how non-price factors, such as delivery times and
past experience, will inform the evaluation and ranking of
competing bids. As this case illustrates, asking for non-price
information in a low-bid award process, and then relying on that
information in an undefined manner to inform the ultimate award
decision, is a high-risk approach to tendering that can attract
legal challenges and costly litigation.
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Tribunal Questions Written Assessments
AirClean Systems Canada v. Department of Public Works 

Canadian International Trade Tribunal

In its March 2018 determination in AirClean Systems Canada v.
Department of Public Works and Government Services, the
Canadian International Trade Tribunal upheld a government
evaluation process, but expressed concerns over the
government’s reliance on the written assurances of the winning
bidder regarding the adequacy of its proposed products. The
case dealt with a tendering process for the procurement of a
fume hood for the Royal Canadian Mounted Police to test
dangerous drugs.
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Tribunal Questions Written Assessments
AirClean Systems Canada v. Department of Public Works 

Canadian International Trade Tribunal

The complainant challenged the evaluation process, arguing that
the government never tested the products proposed by its
competitor to ensure that they met the safety requirements and
instead relied on the written assurances provided by the winning
bidder to inform the contract award decision. The government
took the position that it was not required to test the products
during evaluations to confirm if they functioned to specification,
that it could confirm compliance with the specifications during
contract performance, and that it could terminate the contract for
non-performance if the products failed to meet the specifications.
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Tribunal Questions Written Assessments
AirClean Systems Canada v. Department of Public Works 

Canadian International Trade Tribunal

While the Tribunal agreed that the government was not required
to actively assess product compliance during an evaluation if the
solicitation rules did not mandate the testing, it also questioned
whether relying on the written assurances of bidders was a
prudent approach to awarding contracts for products that would
be relied on for health and safety purposes.
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Tribunal Questions Written Assessments
AirClean Systems Canada v. Department of Public Works 

Canadian International Trade Tribunal

As this case illustrates, complying with the minimum procedural
requirements set out in the tendering rules for bid evaluations is
not necessarily the same as complying with broader due
diligence duties in relation to the selection of appropriate goods
and services. While in some instances it may be appropriate for
public institutions to rely on the written assurances of bidders to
inform contract award decisions, and then to rely on contract
remedies if those assurances later prove false, public institutions
should engage in a more active level of testing during bid
evaluations when a breach of standards can result in significant
downstream consequences during contract performance.

Evaluations – Written Assessments With No Testing



Tribunal Questions Written Assessments
AirClean Systems Canada v. Department of Public Works 

Canadian International Trade Tribunal

In other words, government evaluators should avoid taking false
comfort in limiting their evaluations to the assessment of written
submissions and should carefully consider whether their
procurement calls for a more active level of pre-award scrutiny. In
those situations, the tendering rules should be tailored to clearly
specify the nature of the testing that will be conducted as a
precondition of contract award.

Evaluations – Written Assessments With No Testing



Government Not Liable for Relying on Representations
Atlantic Catch Data Ltd. v. Department of Public Works and Government Services

Canadian International Trade Tribunal

In its March 2018 determination in Atlantic Catch Data Ltd. v.
Department of Public Works and Government Services, the
Canadian International Trade Tribunal rendered one of its first
rulings under the new Canadian Free Trade Agreement and
upheld the government’s right to rely on the written
representations of a bidder when making contract award
decisions. The dispute dealt with a tendering process for the
acquisition of marine water quality monitoring services for
Environment and Climate Change Canada.
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A losing bidder challenged the contract award, alleging that its
competitor was still actively recruiting to fill some of the required
staff positions after it was awarded the contract. The complainant
relied on this as evidence that the government had awarded to a
non-compliant bidder, arguing that it should have been awarded
the contract as the next best bidder. However, the Tribunal
disagreed, finding that the government was within its rights to
accept the representations of the selected bidder, AECOM,
regarding staff availability, and that the RFP rules did not strictly
require the bidder to inform the government of staff changes
during the bidding process.

Government Not Liable for Relying on Representations
Atlantic Catch Data Ltd. v. Department of Public Works and Government Services

Canadian International Trade Tribunal
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The Tribunal concluded that matters of contract administration
were beyond the scope of its jurisdiction and therefore rejected
the complaint regarding the post-award change of personnel.

As this case illustrates, purchasing institutions may be permitted
to rely on the written representations of bidders during the
evaluation and award process; however, those written
submissions do not automatically ensure that the bidders will be
able to meet their commitments during contract performance.

Government Not Liable for Relying on Representations
Atlantic Catch Data Ltd. v. Department of Public Works and Government Services

Canadian International Trade Tribunal
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While relying on written representations remains a standard
practice during government bid evaluations, purchasing
institutions should carefully consider whether the requirements of
the specific contract call for a more active assessment during pre-
award evaluations. In those cases, a more active evaluation
requirement (such as, for example, conducting interviews of
proposed staff prior to a contract award) should be clearly
described in the solicitation document.

Government Not Liable for Relying on Representations
Atlantic Catch Data Ltd. v. Department of Public Works and Government Services

Canadian International Trade Tribunal
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In situations where evaluators rely on written submissions only,
purchasing institutions should require bidders to raise material
changes that arise prior to award and should integrate specific
remedies into their tendering rules to serve as deterrents against
misrepresentations and omissions. Those deterrents should
include contractual remedies, including termination rights and
financial damages for breach, along with broader administrative
remedies, including disqualification when those
misrepresentations are discovered during the bidding process,
and supplier debarment for those misrepresentations discovered
either during evaluations or after contract award.

Government Not Liable for Relying on Representations
Atlantic Catch Data Ltd. v. Department of Public Works and Government Services

Canadian International Trade Tribunal
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Court Overrules Four-Out-of-Five Line Item Score
BAM Civil Limited v. The Department for Infrastructure

High Court of Justice in Northern Ireland

In its August 2018 decision in BAM Civil Limited v. The
Department for Infrastructure, the High Court of Justice in
Northern Ireland determined that the government’s evaluation
process was flawed due to hidden evaluation factors. The case
dealt with a tender call for three road widening contracts in
Belfast, Northern Ireland. The plaintiff challenged the process,
arguing that the evaluation committee improperly scored its
proposal, and obtained a standstill order to prevent the award of
the contracts to its competitor until the dispute was resolved. As
the Court noted, the plaintiff’s score of 91.89 was very close to
the 93.56 scored by the winning bidder.
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Court Overrules Four-Out-of-Five Line Item Score
BAM Civil Limited v. The Department for Infrastructure

High Court of Justice in Northern Ireland

Given the close scores, the plaintiff challenged the assessment
on the “Phasing of the Works” category, wherein it the evaluation
panel (EP) awarded it four out of a possible five points. The
plaintiff argued that a reasonably well-informed and diligent
tenderer (RWIND) would not have anticipated the level of detail
required to score five out of five in the category in question. After
a detailed interpretive analysis, and after considering the witness
testimony of each of the evaluators, the Court concluded that the
case turned on whether the evaluation factors were made
sufficiently clear to the bidders to enable a uniform interpretation
of the requirements.

Evaluations – Evaluation Scoring



Court Overrules Four-Out-of-Five Line Item Score
BAM Civil Limited v. The Department for Infrastructure

High Court of Justice in Northern Ireland

In considering these standards, the Court ultimately concluded
that the evaluation panel failed to meet the standards of
transparency since they failed to apply the evaluation criteria in a
manner consistent with how those criteria were identified in the
RFP. As this case illustrates, the scoring of evaluation panels can
be put under extreme scrutiny, particularly in close-scoring
situations. Purchasing institutions would therefore be wise to
clearly draft their evaluation criteria and disclose the factors that
will be relied on in scoring those criteria.

Evaluations – Evaluation Scoring



Court Rejects Challenge of One-to-Ten Scoring Scale
Transcore, LP v. The National Roads Authority

High Court of Ireland

In its October 2018 decision in Transcore, LP v. The National
Roads Authority, the High Court of Ireland rejected a bidder’s
claim that the evaluation team misapplied a one-to-ten scoring
scale in the evaluation of its tender. The case dealt with a
tendering process for a motorway tolling operations contract. A
losing bidder challenge the result, arguing that the evaluators
misapplied the one-to-ten scoring rules that applied to the
following “Criteria B” proposed resources:
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Court Rejects Challenge of One-to-Ten Scoring Scale
Transcore, LP v. The National Roads Authority

High Court of Ireland

Criteria B 
Sufficiency of the proposed resources to ensure consistent delivery of all aspects of the Plan

Score 

The Authority has fundamental concerns with the Bidder's submission regarding the

sufficiency of the proposed resources to ensure consistent delivery of all aspects of the

Bidder's Plan

0-2 

The Authority has major concerns with the Bidder's submission regarding the sufficiency of

the proposed resources to ensure consistent delivery of all aspects of the Bidder's Plan

3-4 

The Authority has significant concerns with the Bidder's submission regarding the sufficiency

of the proposed resources to ensure consistent delivery of all aspects of the Bidder's Plan

5-6 

The Authority has minor concerns with the Bidder's submission regarding the sufficiency of

the proposed resources to ensure consistent delivery of all aspects of the Bidder's Plan

7-8 

The Authority has no concerns with the Bidder's submission regarding the sufficiency of the

proposed resources to ensure consistent delivery of all aspects of the Bidder's Plan

9-10 
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Court Rejects Challenge of One-to-Ten Scoring Scale
Transcore, LP v. The National Roads Authority

High Court of Ireland

As the Court summarized, the applicant challenged the bidding
process after finding out how close the final evaluation scores
were between its bid and the top-ranked bid. The applicant
claimed that The National Roads Authority breached the
European and Irish procurement rules by giving its competitor a
score of nine out of ten on the proposed resources for the
tendered project. As the Court explained, the issue turned on
whether the evaluation committee had properly interpreted the
evaluation rules in scoring the competing bidder at nine out of ten
notwithstanding concerns over the adequacy of the information
provided for proposed project resources.
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Court Rejects Challenge of One-to-Ten Scoring Scale
Transcore, LP v. The National Roads Authority

High Court of Ireland

The Court then analysed whether the degree of concern felt by
the evaluators over the information provided by the competitor
should have limited the evaluators to scoring the proposed
resources at no higher than eight out of ten. The Court ultimately
concluded that the score of nine out of ten fell within the
acceptable interpretation of the evaluation rules given the specific
facts relied on by the evaluators. The Court supported its finding
with a nine-point analysis that illustrates the detailed scrutiny that
will be put to tender evaluation decisions when those decisions
are challenged.
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Court Rejects Challenge of One-to-Ten Scoring Scale
Transcore, LP v. The National Roads Authority

High Court of Ireland

While the Court ultimately dismissed the legal challenge, this
decision serves as a useful case study showing the level of
scrutiny that evaluation scoring decisions will be exposed to in bid
protests, particularly in close scoring situations where the award
turns on the rules governing the allocation of points between
closely competing bidders.
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Contract Struck Down Due to Improvised Evaluation
Centerra Group, LLC v. The United States

United States Court of Federal Claims

In its June 2018 decision in Centerra Group, LLC v. The United
States, the United States Court of Federal Claims struck down a
contract award after finding that the government evaluators
engaged in post-bid improvisations to collect supplementary
bidder information, as well as engaged in retroactive record-
keeping after their initial evaluation process was legally
challenged.
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Contract Struck Down Due to Improvised Evaluation
Centerra Group, LLC v. The United States

United States Court of Federal Claims

The case dealt with a Request for Quotation for guard services at
Department of Justice facilities in the Washington, DC area. The
complainant, Centerra Group, LLC, brought a legal challenge
after losing the bidding process, wherein it claimed that the
government’s evaluation process was flawed due to the
government’s inconsistent post-bid collection of information from
competing bidders.
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Contract Struck Down Due to Improvised Evaluation
Centerra Group, LLC v. The United States

United States Court of Federal Claims

As the Court noted, government institutions are required to be
consistent in how they collect evaluation information from
competing bidders and must comply with the statutorily
entrenched fairness principles that apply to the evaluation
process.
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Contract Struck Down Due to Improvised Evaluation
Centerra Group, LLC v. The United States

United States Court of Federal Claims

The Court cited a series of case law precedents recognizing that
government evaluators should be consistent in their collection of
information from competing bidders and should not give some
bidders an unfair advantage over others in how that information is
collected. The Court found that the post-bid information collected
by government evaluators allowed Centerra’s competitor,
Paragon Systems, Inc., to make material changes (as opposed to
“minor clarifications”) to its submissions.
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Contract Struck Down Due to Improvised Evaluation
Centerra Group, LLC v. The United States

United States Court of Federal Claims

The Court also found that “Paragon benefited from discussions,
whereas Centerra was denied that opportunity” and that these
post-bid indulgences allowed Paragon to, among other things,
repair a non-compliant aspect of its proposal. The Court
ultimately determined that Centerra was prejudiced by these
improvised post-bid discussions and that government evaluators
engaged in retroactive attempts to substantiate the scores given
to Paragon in their initial evaluations after Centerra brought its
legal challenge.
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Contract Struck Down Due to Improvised Evaluation
Centerra Group, LLC v. The United States

United States Court of Federal Claims

The Court referred to a long line of Government Accountability
Office cases that recognized the reduced probative value and
credibility of after-the-fact revisions to initial government
evaluation records. As the Court concluded, the credibility of post-
complaint revisions to evaluation records must be taken with a
grain of salt due to the inherent risk that such revisions could be
self-servingly geared towards defending against a pending legal
challenge. The Court ultimately sustained the protest, struck
down the contract award, and ordered the government to allow all
bidders an equal opportunity to submit revised information before
re-evaluating their bids.
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Contract Struck Down Due to Improvised Evaluation
Centerra Group, LLC v. The United States

United States Court of Federal Claims

As this case illustrates, while it may be permissible to collect post-
bid information in support of complex evaluations, that
information should be collected in a consistent manner that
provides all bidders with an equal opportunity to compete.
Government evaluators should not tilt the playing field to the
benefit of specific suppliers, or retroactively alter evaluation
records to paper over irregularities. To bolster the defensibility of
an evaluation process, the best course is to ensure that the
evaluation process is transparently established ahead of time in
support of fair competition and then evidenced by the real-time
collection of accurate evaluation records.

Evaluations – Unfair Evaluation Advantage
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Court Voids Award Due to Missing Evaluation Records
Teleguam Holdings LLC v. Territory of Guam

Supreme Court of Guam

In its May 2018 decision in Teleguam Holdings LLC v. Territory of
Guam, the Supreme Court of Guam struck down a contract award
after the government failed to keep adequate records of the
advice received from an external advisor it had retained to assist
with its procurement process. The case dealt with a tendering
process for the provision of telecommunication services for the
executive branch of government.

Procurement Records – Missing Evaluation Records



The complainant, referred to in the decision as GTA, brought a
legal challenge after losing that bidding process. As the Court
noted, the evidence found by GTA during pre-trial discoveries
showed that the government failed to keep proper records of the
advice obtained from its external advisor, who was retained to
assist in preparing the Invitation to Bid document used in the
challenged bidding process.

Court Voids Award Due to Missing Evaluation Records
Teleguam Holdings LLC v. Territory of Guam

Supreme Court of Guam

Procurement Records – Missing Evaluation Records



The Supreme Court determined that the failure to keep the
procurement records constituted a material procedural flaw that
undermined the validity of the resulting contract award since the
missing records prevented the trial court from conducting a
proper review of the evaluation process. The Supreme Court
therefore upheld the trial court’s decision to strike down the
contract award, finding that “the procurement record was
materially incomplete and the trial judge has the authority to
cancel an award where the procurement record is incomplete.”

Court Voids Award Due to Missing Evaluation Records
Teleguam Holdings LLC v. Territory of Guam

Supreme Court of Guam

Procurement Records – Missing Evaluation Records



As this case illustrates, public institutions must maintain adequate
records of their evaluation and award processes in order to
defend their awards against subsequent bid protests. Since the
failure to do so can thwart a proper review of the evaluation
process in those bid protest proceedings, the absence of records
can result—and often has resulted—in review bodies drawing
negative inferences about the evaluation process and invalidating
resulting contract awards.

Court Voids Award Due to Missing Evaluation Records
Teleguam Holdings LLC v. Territory of Guam

Supreme Court of Guam

Procurement Records – Missing Evaluation Records



Tendering Process Not Over Until Contract is Signed
Pennsylvania Department of Human Services v. UnitedHealthcare of Pennsylvania, Inc.

Commonwealth Court of Pennsylvania

In its April 2018 decision in Pennsylvania Department of Human
Services v. UnitedHealthcare of Pennsylvania, Inc., the
Commonwealth Court of Pennsylvania ruled that a tendering
process was not subject to a public access request until after the
tendered contract was awarded. The case dealt with a public
access request brought after the selection of a proponent, but
prior to the formal finalization of the contract award. While the
complainant argued that the award was made upon the selection
of a bidder and that its public access request should therefore be
granted, the Court disagreed and distinguished the selection of a
presumptive awardee from an actual contract award.

Procurement Records – Premature Access Request



Tendering Process Not Over Until Contract is Signed
Pennsylvania Department of Human Services v. UnitedHealthcare of Pennsylvania, Inc.

Commonwealth Court of Pennsylvania

The Court ruled that the requested procurement documents
remained shielded from access requests until after the successful
negotiation and award of the contract. As this case illustrates, the
selection of bidders for contract awards should not be perceived
as an actual contract award. Where public access laws come into
effect after an award, they do not apply during contract award
negotiations and only apply once the contract has been formally
executed.

Procurement Records – Premature Access Request



Premature Award Notice Leads to Breach of Confidentiality
Hawboldt Industries v. Department of Public Works and Government Services

Canadian International Trade Tribunal

In its April 2018 determination in Hawboldt Industries v.
Department of Public Works and Government Services, the
Canadian International Trade Tribunal ruled that the government’s
premature contract award announcement resulted in a breach of
its confidentiality duties. The dispute dealt with a Request for
Proposals issued on behalf of the Department of Defence by the
Department of Public Works and Government Services , noted
below as PWGSC, for 16 replacement electro-hydraulic marine
cranes for the Royal Canadian Navy’s Halifax Class ships, with
an option to buy an additional 14 cranes.

Procurement Records – Improper Disclosure



The government announced the contract award, including the
contract price, to competing bidders, but then discovered that it
had to cancel the award after some of the losing bidders raised
concerns about errors in the evaluation process. The initially
selected bidder brought a legal action, asserting that the
government breached its confidentiality duties by disclosing its
winning price to its competitors and, in so doing, prejudice the
selected bidder’s competitive position during the retendering
process.

Premature Award Notice Leads to Breach of Confidentiality
Hawboldt Industries v. Department of Public Works and Government Services

Canadian International Trade Tribunal

Procurement Records – Improper Disclosure



The Tribunal summarized the government’s trade treaty
confidentiality duties under the World Trade Organization’s
Agreement on Government Procurement and the North American
Free Trade Agreement, as further codified in the government’s
Supply Manual, and concluded that the government had
breached its confidentiality duties by prematurely announcing the
contract award results.

Premature Award Notice Leads to Breach of Confidentiality
Hawboldt Industries v. Department of Public Works and Government Services

Canadian International Trade Tribunal

Procurement Records – Improper Disclosure



The Tribunal held that bidder information remains sensitive and
subject to high levels of protection even after contract award in
order to protect future competition against a successful challenge
and subsequent cancellation and retendering. While the
government argued that it changed the evaluation weightings in
its retendered contract, the Tribunal determined that this was
insufficient to alleviate the prejudice suffered by the complainant,
whose competitive position was compromised since its
competitors knew its bid price, but they did not know their
competitors’ pricing.

Premature Award Notice Leads to Breach of Confidentiality
Hawboldt Industries v. Department of Public Works and Government Services

Canadian International Trade Tribunal

Procurement Records – Improper Disclosure



The Tribunal also stressed that the trade treaty requirement to
post contract award amounts remained subject to confidentiality
obligations where disclosure might prejudice future competition.
In considering whether to grant a remedy, the Tribunal stated that
the government should avoid automatically posting contract
award prices in all instances without first considering the potential
prejudice to future competitions. The Tribunal further noted that it
had already warned the government that these mechanical
disclosures risked breaching the government’s confidentiality
duties and exposing the government to damages awards.

Premature Award Notice Leads to Breach of Confidentiality
Hawboldt Industries v. Department of Public Works and Government Services

Canadian International Trade Tribunal

Procurement Records – Improper Disclosure



Given the above, the Tribunal found that the complainant was
entitled to damages for an undisclosed percentage of its lost
profits. As this case illustrates, public institutions must carefully
navigate the cross-currents of their transparency obligations and
confidentiality duties. These diligence duties should include
avoiding the premature disclosure of pricing information prior to
the final award of a contract and to the expiry of any applicable
bid protest timeframes. In some instances, these duties should
also include the redaction of contract award values to protect
future competition.

Premature Award Notice Leads to Breach of Confidentiality
Hawboldt Industries v. Department of Public Works and Government Services

Canadian International Trade Tribunal
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Evaluation Records Withheld Due to Commercial Information
Michael Seon (MRS Consulting) v. Regina Roman Catholic School Division No. 81

Court of Queen’s Bench for Saskatchewan

In its May 2018 decision in Michael Seon (MRS Consulting) v.
Regina Roman Catholic School Division No. 81, the Court of
Queen’s Bench of Saskatchewan upheld the Board of
Education’s refusal to disclose bid evaluation records under a
public access request due to concerns over confidential bidder
information. The case dealt with a tendering process for the
award of contract for the provision of computer hardware.

Procurement Records – Access Requests – Commercial Information



Evaluation Records Withheld Due to Commercial Information
Michael Seon (MRS Consulting) v. Regina Roman Catholic School Division No. 81

Court of Queen’s Bench for Saskatchewan

One of the losing bidders brought a public access request for the
evaluation records, which included the calculation of bidder unit
prices and proposed delivery times. The Board of Education
refused to disclose this information. The losing bidder brought a
legal challenge to compel the disclosure of its competitor’s
information under The Local Authority Freedom of Information
and Protection of Privacy Act (LAFOIPPA) that applies to local
authorities in Saskatchewan.

Procurement Records – Access Requests – Commercial Information



Evaluation Records Withheld Due to Commercial Information
Michael Seon (MRS Consulting) v. Regina Roman Catholic School Division No. 81

Court of Queen’s Bench for Saskatchewan

The Court concluded that the information in question was
protected from disclosure under the relevant provisions of that
statute. The Court also concluded that the disclosure of the
commercial information could prejudice the future competitive
position of the other bidders, noting that the losing bidder that
filed the access request admitted that it wanted this information to
assist in its future business planning.

Procurement Records – Access Requests – Commercial Information



Evaluation Records Withheld Due to Commercial Information
Michael Seon (MRS Consulting) v. Regina Roman Catholic School Division No. 81

Court of Queen’s Bench for Saskatchewan

As this case illustrates, while public institutions are often subject
to public access requests for their procurement records, they
must balance their public disclosure duties against the duty to
protect confidential bidder information. In appropriate instances,
this results in withholding information from public access requests
due to confidential considerations.

Procurement Records – Access Requests – Commercial Information
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Tribunal Warns Against Cursory Debriefs
Renaissance Aeronautics Associates Inc. v. Public Works and Government Services

Canadian International Trade Tribunal

In its May 2018 determination in Renaissance Aeronautics
Associates Inc. v. Department of Public Works and Government
Services, the Canadian International Trade Tribunal rejected the
complainant’s allegations of unfair advantage, but criticized the
government’s minimalistic approach to satisfying its debriefing
duties. The case dealt with a Request for Proposals for the
Department of Defence, issued on its behalf by the Department of
Public Works and Government Services (referred to below as
PWGSC), regarding the provision of aircraft repair courses.

Debriefings



The complainant challenged the process, arguing that the
evaluation criteria gave an unfair advantage to a competing
community college since it was publicly funded and could, among
other things, outbid it on price. The Tribunal rejected these
grounds of complaint, finding no evidence of bias on the part of
the government evaluators and finding that the complainant failed
to prove its allegations. The Tribunal did however criticize the
government for its delayed and minimalistic approach to providing
the complainant a debriefing.

Tribunal Warns Against Cursory Debriefs
Renaissance Aeronautics Associates Inc. v. Public Works and Government Services

Canadian International Trade Tribunal

Debriefings



While the Tribunal ultimately rejected the unfair advantage
allegations and held that the government met its trade treaty
debriefing duties, it also found that more proactive disclosures
could have prevented the bid protest or, at minimum, reduced the
scope of that protest. As this case illustrates, purchasing
institutions should carefully consider their overall debriefing
strategies since properly conducted debriefings can serve as a
preventative measure for reducing downstream bid protests.

Tribunal Warns Against Cursory Debriefs
Renaissance Aeronautics Associates Inc. v. Public Works and Government Services

Canadian International Trade Tribunal

Debriefings



US Bid Protest Study Recommends Better Debriefings
Assessing Bid Protests of U.S. Department of Defense Procurements 

US Congressional Report

In a 2018 study sponsored by the US Congress entitled
Assessing Bid Protests of U.S. Department of Defense
Procurements, the RAND Corporation presented a series of
findings (the “RAND Report”) regarding the effectiveness of the
US federal bid protest system in the area of military procurement.
The report ultimately recommended against any significant
changes to the bid protest system, but called for improved
government debriefings.

Debriefings



US Bid Protest Study Recommends Better Debriefings
Assessing Bid Protests of U.S. Department of Defense Procurements 

US Congressional Report

While this system of checks-and-balances results in greater
government accountability, the RAND Report noted a significant
difference between how Department of Defense (DoD) personnel
view the bid protest system and how the system is viewed by
private sector suppliers. As the report explains, while the DoD
viewed bid protests as obstructive to operational needs, suppliers
view bid protest mechanisms as an essential element of a fair
tendering system and felt that the government should work to
enhance the transparency of its debriefing practices.

Debriefings



US Bid Protest Study Recommends Better Debriefings
Assessing Bid Protests of U.S. Department of Defense Procurements 

US Congressional Report

While the RAND Report noted a steady increase in recent years
in the number of bid protests involving military procurements, it
noted that this increase was statistically insignificant when put
within the context of the overall increase in military procurement
over that same period. In fact, the RAND Report noted that “the
overall percentage of DoD contracts protested was very small—
less than 0.3 percent”, which implied that “bid protests are
exceedingly uncommon for DoD procurements”.

Debriefings



US Bid Protest Study Recommends Better Debriefings
Assessing Bid Protests of U.S. Department of Defense Procurements 

US Congressional Report

With respect to GAO bid protests, the RAND Report observed
that the stable success rate for bid protests suggest that firms are
not likely to bring unmeritorious challenges. The report also found
that smaller firms enjoyed a lower success rate at the GAO, while
cases brought by legal counsel enjoyed higher success rates,
and larger contracts tended to attract higher rates of challenge.
However, with respect to COFC proceedings, the report found a
declining success rate, which suggests that firms are more willing
to bring less meritorious challenges to that venue.

Debriefings



US Bid Protest Study Recommends Better Debriefings
Assessing Bid Protests of U.S. Department of Defense Procurements 

US Congressional Report

The report further noted that the success rates between small
and large suppliers did not vary in COFC proceedings and that
the overall number of complaints across both forums was
increasing, with most of the challenges in both forums brought by
small businesses. The report recommended improvements to the
quality of debriefings as a means of reducing bid protests.
According to the RAND Report, improved communications in the
form of debriefings can result in improved bidder understanding of
the bidding process and fewer bid protests, results that both
bidders and government departments can agree with.

Debriefings



Tribunal Criticizes Failure to Inform Bidders of Protest Rights
Vantage Painting Ltd. v. Department of Public Works and Government Services

Canadian International Trade Tribunal

In its March 2018 determination in Vantage Painting Ltd. v.
Department of Public Works and Government Services, the
Canadian International Trade Tribunal ruled on one of the first
cases under the new Canadian Free Trade Agreement. In that
ruling the Tribunal upheld the government’s evaluation process,
but was critical of the government’s failure to inform the losing
bidder of its post-process bid protest rights. The dispute dealt with
a tendering process for the award of a painting services contract
in Yellowknife, Northwest Territories.

Bid Protest Procedures – Informing Bidders



A losing bidder challenged the experience criteria relied on in the
evaluation process, but the Tribunal ultimately ruled against the
complainant after finding that its concerns should have been
raised proactively when the solicitation was first posted, rather
than later following the results of the evaluation. However, while
the Tribunal rejected the complaint, it also criticized the
government’s lack of transparency in informing the bidder of its
bid protest rights.

Tribunal Criticizes Failure to Inform Bidders of Protest Rights
Vantage Painting Ltd. v. Department of Public Works and Government Services

Canadian International Trade Tribunal

Bid Protest Procedures – Informing Bidders



As this case illustrates, informing bidders of their protest rights
should not be based on the subjective internal assessment by
government officials as to the merits of a losing bidder’s potential
bid protest claim. When bidders are unaware of the appropriate
avenues of challenge, they may escalate their complaints via
inappropriate channels, which, as in this case, can include the
launching of complaints directly to elected officials. In the interest
of safeguarding the integrity of the bidding process, it is
preferable to inform bidders on how to engage in appropriate
process challenges, rather than run the risk of politicizing
evaluation and award decisions.

Tribunal Criticizes Failure to Inform Bidders of Protest Rights
Vantage Painting Ltd. v. Department of Public Works and Government Services

Canadian International Trade Tribunal
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A Case Study in Bid Protest Mechanisms
Analysis of Legal Processes and Recent Developments

US Congressional Research Service

In its September 2018 report entitled Government Contract Bid
Protests: Analysis of Legal Processes and Recent Developments
(the “Congressional Report”) the US Congressional Research
Service analyzed the United States federal bid protest regime
and provided a useful case study on the advantages and
disadvantages of implementing bid protest mechanisms through
institutional-level procedures, independent bid protest at the
Government Accountability Office (GAO), and through formal
court-based litigation at the United States Court of Federal Claims
(COFC).

Bid Protest Mechanisms – US Federal Regime



A Case Study in Bid Protest Mechanisms
Analysis of Legal Processes and Recent Developments

US Congressional Research Service

As the Congressional Report explained, agency- and GAO-level
bid protests are faster and less expensive than court-based
challenges and result in an automatic stay of the disputed
contract award pending a resolution of the complaint; however,
those rulings are ultimately less binding than formal court rulings.
Court-based bid protests also offer a higher degree of document
disclosure and a broader range of potential remedies.

Bid Protest Mechanisms – US Federal Regime



A Case Study in Bid Protest Mechanisms
Analysis of Legal Processes and Recent Developments

US Congressional Research Service

As the Congressional Report explained, while agency-level bid
protest procedures are required under the US Federal Acquisition
Regulations (FARs), those procedures are not subject to public
reporting and are therefore less transparent than GAO- or court-
based bid protest procedures.

Bid Protest Mechanisms – US Federal Regime



A Case Study in Bid Protest Mechanisms
Analysis of Legal Processes and Recent Developments

US Congressional Research Service

However, while agency-level protests are less transparent, those
protests offer an expedited resolution timeframe, along with the
above-noted automatic stay of the challenged contract award.
Furthermore, as the Congressional Report explained, agencies
are required to provide written reasons of their protest decisions
and those decisions remain subject to appeals to the GAO or the
COFC.

Bid Protest Mechanisms – US Federal Regime



A Case Study in Bid Protest Mechanisms
Analysis of Legal Processes and Recent Developments

US Congressional Research Service

Turning to the second bid protest option, the Congressional
Report offered the following overview of GAO bid protest
procedures. As with agency-level bid protests, the Congressional
Report explained that the GAO process provides a streamlined
and accessible avenue for bid challenges. Similar to agency-level
protests, GAO protests result in the automatic stay of challenged
contract awards. As with agency-level protests, the GAO is
required to provide a written decision after hearing a protest and,
where the procurement rules have been breached, recommend a
remedy.

Bid Protest Mechanisms – US Federal Regime



A Case Study in Bid Protest Mechanisms
Analysis of Legal Processes and Recent Developments

US Congressional Research Service

While, as a strict matter of law, GAO recommendations are not
legally binding, the Congressional Report explained that, as a
matter of practice, government agencies almost always
implement GAO rulings, particularly since those rulings can also
be relied on by complainants as evidence in any subsequent
court-based appeal.

Bid Protest Mechanisms – US Federal Regime



A Case Study in Bid Protest Mechanisms
Analysis of Legal Processes and Recent Developments

US Congressional Research Service

Turning to the third protest option under the US federal system,
the Congressional Report described the bid protest procedures at
the COCF. As the Congressional Report explained, court protests
do not result in an automatic stay of the challenged contract.
Rather, complainants must convince the court that they are likely
to suffer irreparable harm if the contract is awarded to a
competitor before the court will grant an injunction to stop the
contract award.

Bid Protest Mechanisms – US Federal Regime



A Case Study in Bid Protest Mechanisms
Analysis of Legal Processes and Recent Developments

US Congressional Research Service

As the Congressional Report also noted, in recent years the
timeframes for court-based bid protests have been accelerated to
align with the expedited processes available at the GAO. The
Congressional Report noted that establishing a bid protest regime
helps enhance the accountability of government institutions in the
administration of their procurement processes. However, the
report cautioned that the enhanced accountability created by bid
protest procedures should be balanced against the adverse
operational impact on government bodies created by the resulting
disruptions to government contracting processes.

Bid Protest Mechanisms – US Federal Regime



A Case Study in Bid Protest Mechanisms
Analysis of Legal Processes and Recent Developments

US Congressional Research Service

While finding the right balance between accountability and
efficiency will remain an ongoing challenge in the US federal
system, the Congressional Report serves as a useful case study
for jurisdictions that are implementing new bid protest
mechanisms or considering improvements to their existing
procedures.

Bid Protest Mechanisms – US Federal Regime



GAO Releases 10th Edition of Bid Protest Guide
Bid Protests at the GAO: A Descriptive Guide, 10th Edition

US Government Accountability Office

In May 2018, the US Government Accountability Office (GAO)
released the tenth edition of Bid Protests at the GAO: A
Descriptive Guide (the “GAO Guide”), wherein the GAO’s long-
standing role as an adjudicative forum for bid protests is
explained. As the GAO Guide explains, its mandate is to provide
an accessible bid protest forum to federal bidders. Further, the
GAO Guide outlines how, in response to a bid protest,
government agencies are required to file their response with the
GAO in the form of agency reports.

Bid Protest Mechanisms – US GAO



GAO Releases 10th Edition of Bid Protest Guide
Bid Protests at the GAO: A Descriptive Guide, 10th Edition

US Government Accountability Office

As the GAO Guide highlights, when compared to formal court-
based litigation, the GAO offers a relatively informal bid protest
forum to challenge government tendering practices. The GAO
Guide also notes that GAO hearings are typically not conducted
in public due to confidentiality issues relating to supplier
information, but that its proceedings are recorded. The GAO
Guide also confirms that GAO decisions are released on an
accelerated timeframe.

Bid Protest Mechanisms – US GAO



GAO Releases 10th Edition of Bid Protest Guide
Bid Protests at the GAO: A Descriptive Guide, 10th Edition

US Government Accountability Office

As the GAO Guide illustrates, GAO bid protest proceedings
provide an accessible avenue to challenge US federal
government contract award decisions, while also serving as a
useful model for other institutions that are looking to strike the
right balance between the accountability of government tendering
procedures and the need to expeditiously resolve resulting bid
disputes.

Bid Protest Mechanisms – US GAO
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No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury

Ontario Superior Court of Justice - Divisional Court

In its June 2018 decision in Interpaving Limited v. City of Greater
Sudbury, the Ontario Superior Court of Justice – Divisional Court
found that the City of Greater Sudbury breached its fair process
duties when it failed to provide advanced notice to Interpaving
Limited prior to barring them from future City contracts.

Debarment – Notice Requirements



No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury

Ontario Superior Court of Justice - Divisional Court

While the majority of the Court ruled that the City cured that initial
process breach through a subsequent improvised
reconsideration, the dissenting judge found that this
reconsideration failed to cure the initial process breach since
Interpaving was provided insufficient documentary evidence of
the allegations supporting the debarment decision and
additionally, the City introduced new undisclosed grounds for
debarment during that improvised reconsideration.

Debarment – Notice Requirements



No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury

Ontario Superior Court of Justice - Divisional Court

As the Court summarized, Interpaving had a 40-year track record
performing work for the City, with contracts valued at up to $19
million annually and a workforce that fluctuated seasonally from
200 to 400 staff. The City decided to debar Interpaving for four
years because the contractor had initiated litigation against the
City and also violated health and safety legislation, both of which
were recognized grounds for debarment under the relevant City
bylaw.

Debarment – Notice Requirements



No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury

Ontario Superior Court of Justice - Divisional Court

The City alleged that Interpaving had breached health and safety
standards, and Interpaving then took a position against the City in
the Ministry of Labour safety violation proceedings. The City
further alleged that Interpaving abused the contract change court
processes and threatened City staff and inspectors. After
receiving the initial debarment letter, Interpaving met with City
officials and sought a rescission of the City’s debarment decision.
The City ultimately directed Interpaving to seek a reconsideration
and to make written submissions in response to the issues raised
in its debarment letter.

Debarment – Notice Requirements



No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury

Ontario Superior Court of Justice - Divisional Court

After considering the responses provided by Interpaving, the City
issued a reconsideration letter, which confirmed that the City had
taken Interpaving’s submissions into account but had decided to
maintain its original debarment decision. Interpaving then brought
a court application challenging its debarment.

As an initial finding, the Court determined that neither the City’s
by-law debarment rules nor its specific debarment decision
breached applicable open competition obligations under the trade
treaties.

Debarment – Notice Requirements



No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury

Ontario Superior Court of Justice - Divisional Court

However, the Court then found that the City’s debarment decision
was subject to procedural fairness and determined that the City’s
failure to provide advanced notice to Interpaving prior to making
the debarment decision breached its due process duties. Yet,
notwithstanding the initial breach of its procedural fairness duties,
the Court found that the City ultimately cured its original
procedural defects through its improvised reconsideration
process since Interpaving was given the opportunity to address
the initial grounds of debarment.

Debarment – Notice Requirements



No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury

Ontario Superior Court of Justice - Divisional Court

The Court concluded that the process followed by the City after
the initial debarment letter constituted “a bonafide
reconsideration” of the debarment decision, which “cured the
initial lack of procedural fairness in the City's failure to give
notice” by providing Interpaving with an opportunity to make
submissions prior to the final reconsideration of the debarment
decision. The Court also concluded that “the City's actions after
delivery of the Debarment Letter satisfied the requirements for
procedural fairness in respect of the Debarment Decision.”

Debarment – Notice Requirements



No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury

Ontario Superior Court of Justice - Divisional Court

However, while the majority of the Court concluded that though
flawed, the initial debarment decision was subsequently cured
through the City’s improvised reconsideration process, the
dissenting judge disagreed, finding that the City failed to provide
adequate documentary disclosure to Interpaving about the
grounds of debarment, and that the City introduced new
debarment grounds during its reconsideration decision, but failed
to provide Interpaving with an adequate opportunity to respond to
those new grounds.

Debarment – Notice Requirements



No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury

Ontario Superior Court of Justice - Divisional Court

With respect to documentary disclosure, the dissenting judge
found that the City was under an obligation to provide the
contractor with the specific evidence it was relying on prior to
making a debarment decision. The dissenting judge further found
that the improvised reconsideration process failed to cure the
initial breach of procedural fairness, as it did not provide
adequate notice to Interpaving to respond to the additional
grounds of debarment raised by City staff during the improvised
reconsideration process. While the Court majority found that the
new grounds were immaterial since the original grounds were
sufficient to justify the debarment, the dissenting judge disagreed.

Debarment – Notice Requirements



No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury

Ontario Superior Court of Justice - Divisional Court

In fact, the dissenting judge noted that there were contradictory
accounts of the communication that unfolded during the City’s
improvised reconsideration process, and that Interpaving was
never formally notified of a pending reconsideration decision. The
dissenting judge therefore concluded that the debarment decision
should be struck down and, now that the City had provided
Interpaving with documentary disclosure as part of the court
proceedings, a fresh reconsideration should be conducted by
individuals who were not involved in the City’s original debarment
decisions.

Debarment – Notice Requirements



No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury

Ontario Superior Court of Justice - Divisional Court

The majority and dissenting judgments in this case provide useful
debarment guidelines for public institutions.

Firstly, this case confirmed that public institutions may establish
debarment rules and bar suppliers from future contract award
opportunities under the relevant trade treaties.

Debarment – Notice Requirements



No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury

Ontario Superior Court of Justice - Divisional Court

Secondly, it established that contractors are entitled to prior
notice and the opportunity to respond to the grounds of the
potential debarment prior to a debarment decision. While the
failure to provide proper notice can potentially be cured through
subsequent reconsiderations, this is not a substitute for proper
initial notice since improvised cure processes remain subject to
further judicial second-guessing.
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No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury

Ontario Superior Court of Justice - Divisional Court

Thirdly, public institutions should ensure that all the grounds
relied on for a debarment decision are disclosed to the contractor
at the outset of a debarment process. Public institutions should
avoid raising new grounds midstream in a fragmented fashion, as
this can raise questions regarding the adequacy of the initial
advanced notice.

Debarment – Notice Requirements



No-Notice Debarment Breaches Procedural Fairness Rules
Interpaving Limited v. City of Greater Sudbury

Ontario Superior Court of Justice - Divisional Court

Fourthly and finally, to guard against future claims that the
contractor was provided with insufficient notice or an insufficient
opportunity to address the grounds of debarment, the advanced
notice provided to a contractor prior to any debarment decision
should be accompanied by documentary disclosures that
substantiate the grounds being relied on for support.

As this case illustrates, the greater the adherence to these
principles, the better the chances that a debarment decision will
stand up to judicial scrutiny when a contractor seeks to challenge
that decision.

Debarment – Notice Requirements
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Winning Defence Costs Over a Million in Unpaid Legal Costs
Kaymar Rehabilitation Inc. v. Champlain Community Care Access Centre

Court of Appeal for Ontario

In its March 2017 decision in Kaymar Rehabilitation Inc. v.
Champlain Community Care Access Centre, the Ontario Superior
Court of Justice rejected a lost profit claim by an unsuccessful
incumbent supplier. After bidding on a therapy services RFP, the
losing bidder sued the community care centre, alleging unfairness
in consensus scoring and bias on the evaluation team. While the
Court recognized the duty to avoid conflict of interest, bias, and
unfair advantage, it dismissed the claim since the plaintiff was
unable to prove its case. However, in a subsequent June 2017
decision, the Court awarded the successful defendant only $1.7
million (CAD) of the $2.8 million (CAD) incurred in legal costs.

Contract A RFP – Legal Costs for Winning Defendant



Winning Defence Costs Over a Million in Unpaid Legal Costs
Kaymar Rehabilitation Inc. v. Champlain Community Care Access Centre

Court of Appeal for Ontario

That decision was appealed by the losing bidder, but in its
January 2018 decision, the Court of Appeal for Ontario upheld
that court ruling; however, like the trial court, the Court of Appeal
failed to fully compensate the successful defendant for all of its
legal costs and only awarded a partial indemnity for those costs.

Contract A RFP – Legal Costs for Winning Defendant



Winning Defence Costs Over a Million in Unpaid Legal Costs
Kaymar Rehabilitation Inc. v. Champlain Community Care Access Centre

Court of Appeal for Ontario

As this case illustrates, even after successfully defending a
decade-long legal dispute, the public institution was still not
compensated for over $1 million in legal expenses, let alone the
other sunk costs, such as lost staff time, incurred defending
against the protracted lawsuit. The fact that this is what winning
looks like in a Contract A process contract defence should give
public institutions pause before attorning to that bidding system
when other lower-risk options remain readily available.

Contract A RFP – Legal Costs for Winning Defendant



For those still using Contact A tendering formats, the June
2018 Yukon Court of Appeal decision in Mega Reporting
Inc. v. Yukon (“Mega Reporting”) serves as a last call to
finally part company with the unclear Contract A rules and
join the growing ranks of institutions using flexible, lower-
risk tendering formats.

Contract A RFP – Contract A Liability Disclaimers

Contract A Disclaimers Spiral into Uncertainty
Mega Reporting Inc. v. Yukon 

Yukon Court of Appeal



Mega Reporting, which dealt with a flawed evaluation
process for court reporting services in a Yukon
government Contract A RFP process, is another case
where the courts could not agree on applying the ground
rules for Contract A liability. In fact, forty years after the
original 1978 trial dispute that led to the Supreme Court of
Canada’s 1981 R. v. Ron Engineering Contract A
precedent, the rules around Contract A lost profit damages
remain more uncertain than ever and, win or lose, leave
Contract A users fully exposed to lengthy lawsuits.

Contract A Disclaimers Spiral into Uncertainty
Mega Reporting Inc. v. Yukon 

Yukon Court of Appeal

Contract A RFP – Contract A Liability Disclaimers



However, there is an alternative. In 1999, the Supreme Court
of Canada brought some order to the litigious tendering
system in M.J.B. Enterprises Ltd. v. Defence Construction
(“MJB”). This decision confirmed that purchasing institutions
can avoid the fixed-bid Contract A process and run tendering
procedures under traditional contract law rules where bids
remain negotiable and losing bidders have no right to sue for
lost profit damages. That precedent should have ended the
lost profit liability debate years ago.

Contract A Disclaimers Spiral into Uncertainty
Mega Reporting Inc. v. Yukon 

Yukon Court of Appeal

Contract A RFP – Contract A Liability Disclaimers



Unfortunately, while an ever-increasing number of institutions
left Contract A lost profit claims behind by adopting flexible,
lower-risk negotiated RFP formats, other institutions persisted
within the flawed Contract A operating system and have
unnecessarily exposed themselves to protracted litigation and
lost profit damages. This has cost hundreds of millions in
court-awarded damages and countless more in out-of-court
settlements and legal fees. As explained below, the
experiment in attempting to limit litigation and reliably protect
against lost profit awards by adding liability disclaimers to
Contract A tendering formats has failed.

Contract A Disclaimers Spiral into Uncertainty
Mega Reporting Inc. v. Yukon 

Yukon Court of Appeal

Contract A RFP – Contract A Liability Disclaimers



By way of recap, in Tercon Contractors Ltd. v. British
Columbia (Transportation and Highways) (“Tercon”), the BC
government banked on a disclaimer to try to shield itself from
liability after it awarded a contract to a non-compliant bidder.
In its 2010 precedent-setting decision, the Supreme Court of
Canada established a three-part test for enforcing liability
disclaimers: (1) Did the disclaimer apply to the breach? (2)
Was the disclaimer unconscionable? (3) Are there public
policy reasons against enforcing the disclaimer?

Contract A Disclaimers Spiral into Uncertainty
Mega Reporting Inc. v. Yukon 

Yukon Court of Appeal
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Unfortunately, the Supreme Court could not agree on how to
apply its own test and rendered a 5-4 split decision. The
ruling majority sided with the original trial judge and
determined that the BC government should be liable for $3.3
million in lost profits, finding that the disclaimer was not
drafted clearly enough to shield the government from liability.
The four-judge minority went the other way, as had the three
judges on the BC Court of Appeal, ruling in favour of the
clause and against liability.

Contract A Disclaimers Spiral into Uncertainty
Mega Reporting Inc. v. Yukon 

Yukon Court of Appeal
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In summary, thirteen judges over three levels of court
considered the same clause and divided 7-6 on whether it
should shield the government from liability within Contract A.
Notwithstanding these conflicting results, some institutions
dismissed the problem as a wording issue that could be cured
by drafting better disclaimers within their Contract A
documents.

Contract A Disclaimers Spiral into Uncertainty
Mega Reporting Inc. v. Yukon 

Yukon Court of Appeal
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Mega Reporting has put an end to that wishful thinking. In this
case there was no issue with the wording of the disclaimer.
Rather, the trial court struck down the clause on public policy
grounds under part three of the Tercon test and awarded lost
profits. The Yukon Court of Appeal then reversed the trial
decision, ruling that disclaimers should only be struck down
on policy grounds in extreme situations where harm to the
public good is “substantially incontestable”.

Contract A Disclaimers Spiral into Uncertainty
Mega Reporting Inc. v. Yukon 

Yukon Court of Appeal
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In other words, while the courts agreed that the clause was
clear enough to apply under part one of the Tercon test, they
could not agree on whether it should apply under part three of
the test and, for good measure, also failed to clarify whether
the clause was unconscionable under part two of that test.
This left many unresolved issues for a potential appeal to the
Supreme Court and, win or lose, further exposed Contract A
users to more protracted litigation.

Contract A Disclaimers Spiral into Uncertainty
Mega Reporting Inc. v. Yukon 

Yukon Court of Appeal
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As these cases prove, institutions that rely on Contract A
disclaimers remain at the mercy of the courts, who, forty years
after the trial decision that first led to Contract A, are still
working out the bugs in the Contract A liability analysis. In the
interim, for those interested in avoiding lengthy litigation and
the risk of lost profit damages, the Supreme Court offered
another solution in 1999 in MJB when it unanimously ruled that
we can avoid the Contract A tendering system in its entirety by
using more flexible tendering formats. The verdict is now in on
the better option.

Contract A Disclaimers Spiral into Uncertainty
Mega Reporting Inc. v. Yukon 

Yukon Court of Appeal
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Case Dismissed After Court Finds No Contract A
Saskatoon Surgicentre Inc. v. Saskatoon Regional Health Authority

Saskatchewan Court of Queen’s Bench 

In its September 2017 decision in Saskatoon Surgicentre Inc. v.
Saskatoon Regional Health Authority, the Saskatchewan Court of
Queen’s Bench dismissed a lost profit claim against the
Saskatoon Regional Health Authority (SRHA) after finding that
the tendering process in question did not create a Contract A
bidding process contract. The dispute dealt with a negotiated
Request for Proposal for surgical services. The plaintiff competed
in the bidding process and then sued the SRHA for lost profits
after losing that competition.

No Contract A, No Lost Profit Remedy



The SRHA sought the early dismissal of the trial proceedings,
arguing that its negotiated RFP did not create a Contract A
bidding process and as a result, an action for lost profit damages
could not proceed. The Court concluded that no Contract A was
ever created. Rather, the Court determined that the tendering
process in question, which used negotiated RFP protocols, was
not designed to create Contract A, so the plaintiff’s lost profit
claim could not proceed to trial.

No Contract A, No Lost Profit Remedy

Case Dismissed After Court Finds No Contract A
Saskatoon Surgicentre Inc. v. Saskatoon Regional Health Authority

Saskatchewan Court of Queen’s Bench 



As this case illustrates, the creation of Contract A and the
exposure to lost profit claims will turn on the details contained
within the specific solicitation document. Where purchasing
institutions want to avoid these risks, they should use properly
structured negotiated RFP processes that enable the evaluation
of innovative proposals, and the negotiation of final terms and
conditions based on the offers contained within the best
proposals.

No Contract A, No Lost Profit Remedy

Case Dismissed After Court Finds No Contract A
Saskatoon Surgicentre Inc. v. Saskatoon Regional Health Authority

Saskatchewan Court of Queen’s Bench 



Court Dismisses $150 Million Claim Against Negotiated RFP 
CG Acquisition Inc. v. P1 Consulting Inc.

Ontario Superior Court of Justice

In its October 2018 decision in CG Acquisition Inc. v. P1
Consulting Inc., the Ontario Superior Court of Justice summarily
dismissed a $150 million damages claim brought by a losing
bidder in a negotiated RFP process. As the Court noted, the case
dealt with an RFP for the Liquor Control Board of Ontario (LCBO)
to “negotiate with the LCBO and, if successful in negotiations,
finalize an agreement related to the proposed sale and
subsequent redevelopment of land located along the Toronto
waterfront”.

No Contract A, No Lost Profit Remedy



Court Dismisses $150 Million Claim Against Negotiated RFP 
CG Acquisition Inc. v. P1 Consulting Inc.

Ontario Superior Court of Justice

As the Court further elaborated, “the successful company would
purchase the land, complete a development which would include
a new LCBO head office and flagship retail location and lease
back to the LCBO both the office and retail space”. P1 Consulting
Inc. was hired as a fairness monitor on the project, which was
also sponsored by Infrastructure Ontario.

No Contract A, No Lost Profit Remedy



Court Dismisses $150 Million Claim Against Negotiated RFP 
CG Acquisition Inc. v. P1 Consulting Inc.

Ontario Superior Court of Justice

The plaintiff, CG Acquisition Inc., was an unsuccessful proponent
that was disqualified during that RFP process. It brought the claim
for damages against the LCBO, Infrastructure Ontario, and P1
Consulting Inc., arguing that they breached their duty of fairness
by not including P1 Consulting Inc. in the disqualification decision
and by refusing to reconsider that decision. However, the Court
dismissed the claim, finding that the fairness monitor was a
consultant for the purchasing institutions and owed no duty to the
proponents.

Non-Contract A RFP – Damages Claim – Summary Dismissal



Court Dismisses $150 Million Claim Against Negotiated RFP 
CG Acquisition Inc. v. P1 Consulting Inc.

Ontario Superior Court of Justice

With regards to the fairness monitor’s oversight, the Court stated:

I do not accept CG’s submission that the defendants acted negligently in
performing a service or caring out an investigation…P1 sought to be in
engaged from the very beginning of the reconsideration. After being told that
the decision was made, P1 reached a reasonable conclusion concerning the
issue of fairness.

Non-Contract A RFP – Damages Claim – Summary Dismissal



Court Dismisses $150 Million Claim Against Negotiated RFP 
CG Acquisition Inc. v. P1 Consulting Inc.

Ontario Superior Court of Justice

Furthermore, the Court found that the RFP in question did not
give rise to a Contract A tendering process and therefore could
not be subject to a lost profit damages claim. The Court also
found that the LCBO and Infrastructure Ontario did not owe any
“free standing” commercial duty of fairness outside of Contract A
under either contract law or tort law, and that proponent did not
have the right to bring a lost profit claim outside of Contract A.

Non-Contract A RFP – Damages Claim – Summary Dismissal



Court Dismisses $150 Million Claim Against Negotiated RFP 
CG Acquisition Inc. v. P1 Consulting Inc.

Ontario Superior Court of Justice

In this decision, the Court applied long-standing precedent that
recognizes no right to bring lost profit claims against purchasing
institutions that avoid Contract A by using negotiated RFPs under
traditional contract law. In so finding, the Court also rejected the
weak authorities presented by the plaintiff that purportedly
recognized a “free standing” fairness duty that could give bidders
the right to sue for damages outside of Contract A.

Non-Contract A RFP – Damages Claim – Summary Dismissal



Court Dismisses $150 Million Claim Against Negotiated RFP 
CG Acquisition Inc. v. P1 Consulting Inc.

Ontario Superior Court of Justice

In applying the governing precedents, the Court shut down the
plaintiff’s attempt to sidestep the Contract A analysis by bringing a
lost profit claims under a tort-based duty of care in a situation
where no Contract A duty of fairness was created by the
negotiated RFP. In so finding, the Court summarily dismissed the
disqualified proponent’s $150 million lost profit claim and awarded
court costs against that losing proponent. As this case illustrates,
properly structured negotiated RFPs that operate under traditional
contract law rather than under Contract A tendering law serve as
a useful risk mitigation measure that significantly reduces the risk
of successful damages claims by losing bidders.

Non-Contract A RFP – Damages Claim – Summary Dismissal



Court Recognizes Non-Contract A RFP, Rejects Challenge
Murray Purcha & Son Ltd. v. Barriere (District)

British Columbia Court of Appeal

In its January 2019 decision in Murray Purcha & Son Ltd. v.
Barriere (District), the British Columbia Court of Appeal
determined that the District of Barriere did not breach its
tendering duties in the evaluation and award of a contract. The
case dealt with a non-Contract A RFP for winter road
maintenance services. A losing bidder brought an application for
judicial review, challenging the validity of the evaluation and
award process.

Non-Contract A RFP – Judicial Review



Court Recognizes Non-Contract A RFP, Rejects Challenge
Murray Purcha & Son Ltd. v. Barriere (District)

British Columbia Court of Appeal

The Court ruled that the RFP did not create a Contract A
contractual duty of fairness that would give rise to a commercial
lost profit remedy claim by a proponent. However, the Court ruled
that even if no Contract A was created to give rise to a lost profit
claim, government procurement decisions remain subject to two
different standards of review under administrative law. As the
Court of Appeal determined, procedural decisions are subject to
the strict standard of procedural correctness, whereas
substantive decisions are subject to a more deferential
reasonableness standard.

Non-Contract A RFP – Judicial Review



Court Recognizes Non-Contract A RFP, Rejects Challenge
Murray Purcha & Son Ltd. v. Barriere (District)

British Columbia Court of Appeal

In assessing the non-Contract A RFP, the Court determined that
“there is no suggestion that the procedures set out in the RFP
were inherently flawed or unfair to the proponents”. Rather, the
Court found that “the general procedure to be adopted by the
District in reviewing the proposals has elements that are clear,
unambiguous and unqualified” and that proponents “could
legitimately expect that the District would follow these general
procedures before making a decision on the road maintenance
contract”.

Non-Contract A RFP – Judicial Review



Court Recognizes Non-Contract A RFP, Rejects Challenge
Murray Purcha & Son Ltd. v. Barriere (District)

British Columbia Court of Appeal

In other words, the municipality was subject to procedural
correctness in how it administered its RFP process. The Court
also stated that if “this process was followed equally for all
proponents, the District’s duty of procedural fairness would be
met” and that any “remaining questions relating to the substantive
fairness of the decisions made by the District would be
reviewable on the deferential standard of reasonableness”. The
Court concluded that the municipality followed the procedures set
out in the RFP.

Non-Contract A RFP – Judicial Review



Court Recognizes Non-Contract A RFP, Rejects Challenge
Murray Purcha & Son Ltd. v. Barriere (District)

British Columbia Court of Appeal

Although, like the lower court, the Court of Appeal found that the
winning proponent’s indirect disclosure of its pricing outside of the
sealed price was inappropriate and, had this been a Contract A
RFP, could have required the rejection of the bid as non-
compliant, it determined that the acceptance of that proposal did
not result in a procedural breach on the part of the municipality.

Non-Contract A RFP – Judicial Review



Court Recognizes Non-Contract A RFP, Rejects Challenge
Murray Purcha & Son Ltd. v. Barriere (District)

British Columbia Court of Appeal

The Court then turned to the municipality’s substantive evaluation
and award decision, which was subject to a more deferential
reasonableness standard. While the applicant argued that the
evaluation decision fell outside the acceptable bounds of
reasonableness, the Court disagreed and deferred to the
evaluation decision. The Court therefore dismissed the appeal,
stating that “I am satisfied that the proponents were treated fairly
in this process. The decision reached is supportable on the facts
and the law”.

Non-Contract A RFP – Judicial Review



Court Recognizes Non-Contract A RFP, Rejects Challenge
Murray Purcha & Son Ltd. v. Barriere (District)

British Columbia Court of Appeal

As this case illustrates, while public institutions can conduct their
competitive bidding processes without creating the Contract A
process contract and thereby avoiding exposure to a lost profit
claim, those institutions remain subject to potential judicial review
challenges whereby losing proponents can seek procedural relief
that could include, among other non-monetary remedies, a re-
evaluation order or the quashing of a contract award. However, to
win an administrative law remedy, an applicant must convince the
court that the contract award decision was procedurally or
substantively unsound, which it failed to do in this case.

Non-Contract A RFP – Judicial Review



Case of the Year
Register for the Free Webinar

This year’s traditional Case of the Year webinar is scheduled for
February 13, 2019. You can click below if you have not yet
registered.

Case of the Year

Every year, we review late breaking cases from around the world to select our
Case of the Year, and every year the process becomes more complex and
controversial. With new trade agreements and tendering regulations causing
shockwaves throughout the public sector, tune in for our pick of the year and
find out why we think it reflects deeper trends that are impacting your local
procurement practices.

Wednesday February 13, 2019, 1:00 – 2:00 pm EST

REGISTER NOW



Case of the Year
You Be the Judge

Vote in the Survey to Select the Case of the Year

While our research team has short-listed this year’s finalists, we
are looking for your help in deciding which case to declare the
Case of the Year for our deeper dive analysis.

Here are your choices…

Case of the Year Survey



Case of the Year
You Be the Judge

Vote in the Survey to Select the Case of the Year

 The January 2018 decision of the Ontario Court of Appeal in
Kaymar Rehabilitation Inc. v. Champlain Community Care
Access Centre, which left the winning defendant to pay over
$1 million of its own legal costs even though it won the
decade-long lawsuit, since the case is a good example of what
winning looks like for purchasing institutions that get sued
using Contract A formats.

Case of the Year Survey



Case of the Year
You Be the Judge

Vote in the Survey to Select Case of the Year

 The June 2018 Yukon Court of Appeal decision in Mega
Reporting Inc. v. Yukon, because it illustrates the increasing
uncertainty in the enforcement of Contract A liability
disclaimers, which forces public institutions to spend tax
dollars defending lawsuits and exposes them to paying
contractors lost profit damages.

Case of the Year Survey



Case of the Year
You Be the Judge

Vote in the Survey to Select Case of the Year

 The September 2017 decision of the Saskatchewan Court of
Queen’s Bench in Saskatoon Surgicentre Inc. v. Saskatoon
Regional Health Authority, since that decision shows how
properly drafted non-Contract A RFPs shield purchasing
institutions from Contract A lost profit remedies and enable the
speedy summary dismissal of lost profit court claims.

Case of the Year Survey



Case of the Year
You Be the Judge

Vote in the Survey to Select Case of the Year

 The October 2018 Ontario Superior Court of Justice decision
in CG Acquisition Inc. v. P1 Consulting Inc., which summarily
dismissed a $150 million damages claim against a non-
Contract A negotiated RFP process, while also rejecting the
argument that purchasing institutions owe proponents “free-
standing” fairness duties outside of Contract A that allow lost
profit claims.

Case of the Year Survey



Case of the Year
You Be the Judge

Vote in the Survey to Select Case of the Year

 The January 2019 decision of the British Columbia Court of
Appeal in Murray Purcha & Son Ltd. v. Barriere (District),
which recognized that a non-Contract A RFP was not subject
to lost profit claims, but remained subject to due process rules
under administrative law, thereby proving that public
institutions can run legally defensible competitions under strict
procedural correctness standards outside of Contract A rules.

Case of the Year Survey



Case of the Year
You Be the Judge

Vote in the Survey to Select Case of the Year

Please go to the following survey link to register your vote.
Results will be announced live at our February Case of the Year
webinar:

https://survey.sogosurvey.com/r/3LhKIl

Case of the Year Survey

https://survey.sogosurvey.com/r/3LhKIl
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2019 Bid Protest Global Risk Ranking and Rating Guide
Global Litigation

Risk Ranking
Global 

Litigation Risk 
Rating

(out of 8)

Commercial 
Lost Profit 

Remedy
Risk Score

Criteria Administrative 
Procedural 

Remedy          
Risk Score

Criteria

1. Canada
(Federal)

7.5 4.0 Statutory Lost Profits
High Frequency

3.5 CITT High/Medium
Interventionist

2. United 
Kingdom

7.0 3.0 Statutory Lost Profits 
Medium Frequency

4.0 Courts High 
Interventionist

3. European 
Union

6.5 2.5 Statutory Lost Profits 
Med/Low Frequency

4.0 Courts High 
Interventionist

4. Canada
(Sub-Federal)

6.0 3.0 Contract A Lost Profits 
High Frequency

3.0 Courts Medium
Interventionist

5. South 
Africa

4.0 0 Lost Profits Not 
Recognized

4.0 Courts High 
Interventionist

6. Australia 3.5 1.5 Contract A Lost Profits 
Med/Low Frequency

2.0 Courts Low 
Interventionist

7. United States 3.5 0 Lost Profits Not 
Recognized

3.5 Courts High/Medium 
Interventionist

8. New 
Zealand

3.0 1.5 Contract A Lost Profits 
Med/Low Frequency

1.5 Courts Low/Non-
Interventionist

9. Caribbean 2.5 1.0 Contract A Lost Profits 
Low Frequency

1.5 Courts Low/Non-
Interventionist

10. India 2.0 0 Lost Profits Not 
Recognized

2.0 Courts Low 
Interventionist

Paul Emanuelli © 2019
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Upcoming Free Webinars: 
Case of the Year

Every year, we review late breaking cases from around the world to select our
Case of the Year, and every year the process becomes more complex and
controversial. With new trade agreements and tendering regulations causing
shockwaves throughout the public sector, tune in for our pick of the year and
find out why we think it reflects deeper trends that are impacting your local
procurement practices.

Wednesday February 13, 2019, 1:00 – 2:00 pm EST

REGISTER NOW

https://register.gotowebinar.com/register/8452794000980084227


Upcoming Free Webinars: 
Why Procurement Projects Fail

The “Flawed Execution Fallacy” assumes that public sector project failures can
be blamed on project-level incompetence and inefficient institutional-level
project management mechanisms. While partially true, this accounts for only
40% of the inherent risk factors that plague public sector procurement projects.
Drawing on the latest research from The Art of Tendering: A Global Due
Diligence Guide, this presentation explains how systemic structural flaws
caused by senior-level indecision, interference, and inadequate resourcing
complete the five inherent risk factors that undermine major public sector
procurement projects, while offering strategies for mitigating those inherent
project risks.

Wednesday March 20, 2019, 1:00 – 2:00 pm EDT

REGISTER NOW

https://register.gotowebinar.com/register/6416814027394615042


Upcoming Seminars: 
The Art of Tendering: Seminar with SCMA BC

Join us in Richmond, British Columbia in a couple of weeks for this brand new
seminar. Featuring new content from Paul Emanuelli’s forthcoming new book
The Art of Tendering: A Global Due Diligence Guide, this program will cover the
most important issues facing public procurement professionals with a focus on
how domestic and global trends are impacting public procurement practices in
Canada in the areas of institutional governance, project governance, tendering
formats, document drafting, bidding risks, contract management, training, and
innovation.

January 17-18, 2019 at 
Richmond, BC

REGISTER NOW

https://bcportal.scma.com/mpower/event/loadevent.action?e=202#home


Upcoming Seminars: 
Osgoode Certificate in Public Procurement Law and Practice

Osgoode’s unique Certificate in Public Procurement Law and Practice, now in
its ninth year, and taught by acknowledged experts led by Paul Emanuelli,
brings clarity to this demanding area. You will come away from this program
better prepared, with knowledge, strategies and tactics that you can put to
immediate use.

In five consecutive intensive one-day modules, OsgoodePD’s expert instructors
will deliver the key concepts of Public Procurement Law and Practice. There
will be an emphasis on the practical, and classes will be taught using a
blended-delivery method that includes lectures, class discussions, case studies
and small group work.

April 8-12, 2019 at 
Toronto, ON

REGISTER NOW

http://www.osgoodepd.ca/upcoming_programs/the-osgoode-certificate-in-public-procurement-law-and-practice/


Available for Pre-Order
The Art of Tendering: A Global Due Diligence Guide
The Art of Tendering: A Global Due Diligence Guide is the third installment in a
trilogy of practical procurement manuals written by Paul Emanuelli. Prepared
exclusively in eBook format, this new work spans over 1,000 pages covering
leading public procurement practices from a global perspective in the areas of
institutional governance, project governance, tendering formats, document
drafting, bidding risks, contract management, training, and innovation.

Featuring brand new content from his most recent research, along with
updated content incorporated from Accelerating the Tendering Cycle (2012,
271 pages) and The Laws of Precision Drafting (2009, 190 pages), this new
publication serves as a comprehensive consolidation of Paul Emanuelli’s
leading research and best practices.

PRE-ORDER NOW

http://procurementoffice.com/books/


http://procurementoffice.com/training/live-online-learning-2/


http://procurementoffice.com/join-our-mailing-list/
http://procurementoffice.com/training/free-webinars/
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