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Procurement Law Update Year in Review 
2016 Global  Edition 

 

The Procurement Law Update 2016 Global Edition covers 
the latest tendering cases and case law trends from 
around the world. It also features our second annual 
Global Risk Rating, in which Canada maintains its position 
at the top of the table as the highest risk jurisdiction, 
followed in a close second by the United Kingdom, with 
New Zealand ranking a more distant third place. Our case 
law analysis also explains why South Africa leapt ahead of 
Australia, the United States and the Caribbean in our 
rankings, and why India and Fiji maintained their low risk 
positions.  



2017 Bid Protest Global Risk Ranking and Rating Guide 
Global Litigation 

Risk Ranking 
Global 

Litigation Risk 
Rating 

 

Commercial 
Lost Profit 
Remedy 

Risk Score 

Criteria Administrative 
Procedural 

Remedy             
Risk Score 

Criteria 

1. Canada 8.0 4.0 Extreme Volume Lost 
Profit Claims 

4.0 Courts Highly 
Interventionist 

2. United 
Kingdom 

7.0  
(+1) 

3.0 High Volume Lost Profit 
Claims 

4.0 
(+1) 

Courts Highly 
Interventionist 

3. New  
Zealand 

5.0 2.0 Medium Volume Lost 
Profit Claims 

3.0 Courts Medium  
Interventionist 

4. South  
Africa 
(+3) 

4.0 
(+2) 

 

0 Lost Profits Generally 
Not Available 

4.0 
(+2) 

Courts Highly 
Interventionist 

5. Australia 
(-1) 

3.0 2.0 Medium Volume Lost 
Profit Claims 

1.0 Courts Non-
Interventionist 

6. United States 
(-1) 

3.0 0 Lost Profits Generally 
Not Available 

3.0 Courts Medium 
Interventionist 

7. Caribbean 
(-1) 

2.5 1.0 Low Volume Lost Profit 
Claims 

1.5 Courts Low/Non- 
Interventionist 

8. India, Fiji 2.0 
(+1) 

0 Lost Profits Generally 
Not Available 

2.0 
(+1) 

Courts Low 
Interventionist 
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Procurement Law Update Year in Review 
Case of the Year 

 

While there were many notable contenders, the July 2016 
decision in the U.K.’s Energy Solutions EU Limited v. 
Nuclear Decommissioning Authority is the clear winner as 
our case of the year. The complex decision serves as an 
excellent case study highlighting the common pitfalls 
present in managing group evaluation processes in our 
major procurement projects. It exposes the systemic 
defects in industry practices involving consensus scoring, 
record-keeping and the oversight of evaluation teams, and 
illustrates why public institutions should be doubling down 
on their evaluation-stage due diligence practices.  



Court Awards £100 Million in “Fudged” Nuclear Bid Evaluation  
Energy Solutions EU Limited v. Nuclear Decommissioning Authority 

High Court of Justice – Queen’s Bench Division Technology and Construction Court 

In its July 2016 decision in Energy Solutions EU Limited v. 
Nuclear Decommissioning Authority, the High Court of Justice of 
England and Wales awarded a losing bidder its lost profits on a 
nuclear facility decommissioning contract after finding that the 
government agency had “fudged” the bid evaluation process. The 
court concluded that the agency had avoided keeping 
contemporaneous records of its consensus scoring sessions in a 
failed attempt to avoid legal liability and had manipulated the 
process by rescoring the winning bid after it fell short of the 
minimum technical scores. The court also identified numerous 
other manifest errors in the scoring process, which it found cost 
the complainant the contract award.  

Fair Evaluations – Consensus Scoring – Evaluation Records  



March Webinar:  
Major Meltdown in Nuclear Bid Evaluation 

Covering the critical defects in group evaluations highlighted in 
the recent Energy Solutions EU Limited v. Nuclear 
Decommissioning Authority decision, this webinar will provide a 
checklist of remediation measures aimed at mitigating the major 
exposures present in complex government procurement projects. 
This is a must-attend session for all government procurement 
professionals and government evaluators involved in major 
procurement projects using group evaluations and consensus 
scoring.  

March 1, 2017, 1:00 pm EST 
 

Fair Evaluations – Consensus Scoring – Evaluation Records  

https://attendee.gotowebinar.com/register/5299856432308954115


Other Notable Cases 



Former Advisor to Canadian P.M. Guilty of Lobbying Offences 
R. v. Carson 

Ontario Court of Justice 

In its September 2016 decision in R. v. Carson, the Ontario Court 
of Justice found the defendant, who was a former public office 
holder for the purposes of the Lobbying Act, guilty of breaching 
the anti-lobbying code. The defendant was a former advisor to 
Canada’s prime minister. The court found that after leaving his 
government position, in contravention of the applicable five-year 
cooling off period, the defendant had engaged in lobbying 
activities on behalf of the oil and energy industry. The activities 
included advancing policy positions to the federal government and 
arranging for related meetings with senior officials.  

Lobbying Act – Breach of Cooling Off Period 



Nova Scotia Liable for Using Confidential Business Information 
TDC Broadband Inc. v. Nova Scotia 

Nova Scotia Supreme Court 

In its August 2016 decision in TDC Broadband Inc. v. Nova 
Scotia, the Nova Scotia Supreme Court awarded a supplier 
$125,000 in damages due to the government’s inappropriate use 
of the supplier’s confidential business information. The plaintiff 
was a small technology company that had developed, with the 
assistance of a small government subsidy, a system to provide 
wireless internet access to remote unserviced areas of Nova 
Scotia. The court found that the government misused confidential 
information about that system in the subsequent preparation of an 
RFP for the provision of similar services and breached its duty of 
confidence by providing that information to the supplier’s 
competitors in the RFP process.  

Confidential Business Information – Breach of Confidence 



Scottish Court Rejects Claim in Competitive Dialogue RFP 
Shetland Line (1984) Limited v. The Scottish Ministers 

Scottish Court of Sessions 

In its March 2016 judgment in Shetland Line (1984) Limited v. The 
Scottish Ministers, the Scottish Court of Sessions rejected a lost 
profit claim involving a ferry services competitive dialogue RFP. 
While the plaintiff claimed that the government withheld material 
information about the scope of the contract award, the court 
disagreed, finding that there was sufficient information provided 
by the government to enable reasonably well informed diligent 
bidders to submit responsive proposals. Notwithstanding the 
close final score of 93.99 to 91.58 between the winning bidder 
and the second-placed plaintiff, the court upheld the scoring after 
finding no evidence of hidden criteria or arbitrary evaluations.  

Fair Evaluations – Competitive Dialogue RFP 



Court Orders Disclosure of Negotiated Contract Terms  
Accenture Inc. v. Ontario (Information and Privacy Commissioner) and Metrolinx 

Ontario Superior Court of Justice – Divisional Court 

In its March 2016 decision in Accenture Inc. v. Ontario 
(Information and Privacy Commissioner) and Metrolinx, the 
Ontario Superior Court of Justice Divisional Court upheld an order 
of the Information and Privacy Commissioner directing the 
disclosure of terms contained in a government contract award. 
The court found that the terms in question did not meet the 
“supplied in confidence” test since they had been jointly created in 
negotiations between the contractor and the government agency. 
The court also found that the contractor failed to provide any 
concrete explanations of how it would be prejudiced by the 
disclosure of those terms in response to a public access request.  

Public Access Requests – Commercial Information  



Court Upholds Protection of Confidential Business Information 
Canadian Bank Note Ltd. v. Saskatchewan Government Insurance 

Saskatchewan Court of Queen’s Bench 

In its November 2016 decision in Canadian Bank Note Ltd. v. 
Saskatchewan Government Insurance, the Saskatchewan Court 
of Queen’s Bench upheld the government’s decision to withhold 
the disclosure of a winning bidder’s pricing information. The court 
found that the disclosure of the information would be prejudicial to 
the winning bidder’s future competitive position in the 
marketplace. The court also found that the unit pricing contained 
in the contract had been submitted in confidence by the winning 
bidder and that the pricing had not been negotiated by the parties. 
It therefore maintained its protection for the purposes of the public 
access law non-disclosure protocols. 

Public Access Requests – Commercial Information  



Irish Court Orders More Detailed Evaluation Reasons 
RPS Consulting Engineers Limited v. Kildare County Council 

High Court of Ireland 

In its February 2016 judgment in RPS Consulting Engineers 
Limited v. Kildare County Council, the High Court of Ireland 
ordered a municipality to provide detailed evaluation reasons in 
an engineering consulting tender. The court rejected the standard-
form “high-medium-low” scoring statement letters provided by the 
municipality to all bidders as non-transparent “platitudinous 
responses”. The court ruled that a public body is required to 
explain its scoring, particularly where a contract is not awarded to 
the low bid. It also found that losing bidders are entitled to 
comparative information relative to the winning bid to help them 
assert their bid protest rights and prepare future bids.  

Fair Evaluations – Evaluation Records and Disclosures 



Bid Missing Addenda Signoff Still Substantially Compliant 
R.J.G. Construction Ltd. v. Newfoundland and Labrador  

Newfoundland and Labrador Supreme Court 

In its March 2016 decision in R.J.G. Construction Ltd. v. 
Newfoundland and Labrador, the Newfoundland and Labrador 
Supreme Court determined that the low bid on a wharf 
construction tender was substantially compliant even though the 
bid document had failed to acknowledge receipt of all addenda. 
The court determined that there was other information contained 
in the low bid showing that the bidder had taken the information 
issued in the addenda into account in preparing its price. The bid 
was therefore found to be valid. The court found no indication of 
bad faith or unfairness to other bidders and therefore rejected the 
competing bidder’s claim.  

Tender Compliance – Duty to Investigate Compliance 



No Duty to Confirm Bidder Compliance Representations  
Penney v. Eastern Region Integrated Health Authority 

Newfoundland and Labrador Supreme Court 

In its August 2016 decision in Penney v. Eastern Region 
Integrated Health Authority, the Newfoundland and Labrador 
Supreme Court rejected the argument of a losing bidder in a 
transportation services tender and found that the public body was 
under no legal duty to confirm representations of compliance 
made by other bidders. As the court noted, unless there is 
collusion or the tender call rules expressly create an obligation to 
investigate compliance, a purchasing body is entitled to take a 
bidder’s representation of compliance at face value. The court 
also confirmed that information not known to the purchaser at the 
time of bid evaluation is not relevant to determining bid 
compliance.  

Tender Compliance – Duty to Investigate Compliance 



No Damages Against Non-Compliant Bid Award 
Graillen Holdings Inc. v. Orangeville (Town) 

Ontario Superior Court of Justice 

In its June 2016 decision in Graillen Holdings Inc. v. Orangeville 
(Town), the Ontario Superior Court of Justice dismissed a 
construction tendering claim against a municipality that awarded 
to a non-compliant bidder after concluding that the municipality 
would not have awarded to the competing plaintiff bidder in any 
event. The court held that the plaintiff bidder had failed to prove 
that the infraction had cost it the contract award, finding instead 
that it was more likely that the municipality would have cancelled 
and retendered the construction project with clearer tender 
compliance requirements had it discovered the irregularity before 
awarding the contract to the non-compliant low bidder. 

Fair Evaluation – Causal Connection 



English Court Rescores Proposals and Awards Lost Profits 
Woods Building Services v. Milton Keynes Council 

High Court of Justice – Queen’s Bench Division Technology and Construction Court 

In its July 2015 decision in Woods Building Services v. Milton 
Keynes Council, the High Court of Justice of England and Wales 
awarded the losing incumbent bidder lost profits after conducting 
its own re-evaluation process in a municipal asbestos removal 
tender. The court found that government evaluators committed 
manifest errors in their review of the bids. The court adjusted the 
score of the top bid from 94 to 64 and increased the 
complainant’s score from 88 to 94. However, notwithstanding its 
intervention in the evaluation process, the court refused to 
reverse the municipality’s contract award decision and decided to 
award the complainant its lost profits as an alternative remedy.  

Fair Evaluations – Judicial Re-Evaluation  



GAO Hits U.S. Government With Costs in Losing Bid Protest 
Federal Builders, LLC-The James R. Belk Trust 

U.S. Government Accountability Office 

In its May 2016 decision in Federal Builders, LLC-The James R. 
Belk Trust, the GAO awarded over $250,000 in costs against the 
U.S. federal government in relation to a successful bid protest. 
The GAO awarded the complainant $49,000 in bid preparation 
costs, $183,000 in bid protest legal fees, $7,800 in staff time and 
$22,000 for the costs of pursuing its reimbursement claim. In 
coming to its decision, the GAO noted that the “lengthy delay in 
the agency’s initial offer of settlement of the legal fees and the 
disparity between the offer and what the agency later agreed 
should be reimbursed” supported its decision on the costs award.   

Bid Protest Costs 



Top 10 Global Case Law Trends 



10. Fiji Cracks Down on Corruption 



Public Official in PMO Convicted in Fiji Shakedown Scheme 
Fiji Independent Commission Against Corruption v. Rudra Maharaj 

High Court of Fiji 

In its February 2016 judgment in Fiji Independent Commission 
Against Corruption v. Rudra Maharaj, the High Court of Fiji 
accepted the unanimous finding of a jury and convicted the 
accused of bribery. According to the evidence brought by the 
prosecutors, the defendant was an official in the Prime Minister’s 
Office who had pressured bidders participating in a government 
tendering process to pay him bribes in the amount of $22,000 in 
order to influence the award of contracts for the construction of 
bio fuel sheds. While the defendant denied the charges, the 
prosecutors introduced an audio recording in which the accused 
had demanded payments from the bidders in post-bid meetings.  

Corruption and Prosecutions 



9. Australia Puts a Lid on Judicial Review 



Australia Rejects Judicial Review of Public Tendering 
Aurukun Bauxite Development Pty Ltd. & Anor v. State of Queensland 

Supreme Court of Queensland 

In its November 2016 decision in Aurukun Bauxite Development 
Pty Ltd. & Anor v. State of Queensland, the Supreme Court of 
Queensland maintained Australia’s non-interventionist approach 
to the judicial review of government contracting decisions. The 
case involved a tendering process for a bauxite resources 
development project. A losing bidder brought an application for 
judicial review to legally challenge the process. The court cited 
prior Australian case law that recognizes government contracting 
as “governed entirely by the law of contracts, not by the statutes” 
and concluded that the Judicial Review Act did not apply to the 
government’s bidding process. It therefore dismissed the case.  

Judicial Review of Government Contracting 



8. India Maintains Minimally Intrusive Approach 



Supreme Court of India Upholds Government Retender 
South Delhi Municipal Corp v. Ravinder Kumar 

Supreme Court of India 

In its October 2015 decision in South Delhi Municipal Corp v. 
Ravinder Kumar, the Supreme Court of India upheld a 
municipality’s decision to retender a public works contract 
because the rates offered by the low bidder were too high. The 
Supreme Court noted that the low bidder’s rates were significantly 
higher than those offered in similar recent contracts and that as a 
“custodian of public money” the municipality had a duty to ensure 
the reasonableness of the rates paid under its contracts. The 
Supreme Court found that the municipality’s retender decision 
was not arbitrary or unreasonable but was made to “serve the 
best interest of the public.” 

Fair Evaluation – Low Bid Bypass – Retender 



Supreme Court of India Severs Out-of-Scope Award 
Electron Lighting Systems PVT Ltd v. Shah Investments Financials Development 

Supreme Court of India 

In its November 2015 decision in Electron Lighting Systems PVT 
Ltd v. Shah Investments Financials Development, the Supreme 
Court of India struck down the out-of-scope advertising portion of  
a streetlight infrastructure contract but preserved the remainder of 
the contract award. As the Supreme Court noted, when reviewing 
government contract decisions, the courts should exercise 
restraint. To discourage litigation, they should only interfere where 
there is an overwhelming public interest to do so due to arbitrary, 
biased or bad faith government conduct. The court therefore re-
instated the main contract award previously struck down by a 
lower court and only quashed the out-of-scope portion.  

Judicial Review of Government Contracting 



Supreme Court of India Upholds Selective Submarine Tender 
Union of India v. HBL Nife Power Systems Ltd. 

Supreme Court of India 

In its January 2016 decision in Union of India v. HBL Nife Power 
Systems Ltd., the Supreme Court of India rejected a challenge to 
a restricted tendering process run by the government for the 
acquisition of navy submarine batteries. A supplier challenged the 
invitational tendering process, arguing that it should have the 
opportunity to bid on the contract. The court disagreed, noting that 
defence department rules distinguished between common use 
items that are subject to open tendering and mission-critical 
strategic defence products that can only be procured from pre-
registered firms. The court found that the batteries fell into the 
latter category as the sole power source for the submarines.   

Open Competition – Selective Tendering 



7. American Courts Hold the Line on Statutory Compliance 



Utah Court of Appeals Upholds Procurement Board Dismissal 
FirstDigital Telecom, LLC v. Procurement Policy Board and Board of Regents 

Utah Court of Appeals 

In its February 2015 decision in FirstDigital Telecom, LLC v. 
Procurement Policy Board and Board of Regents, the Utah Court 
of Appeals upheld a decision to reject a bid protest challenge after 
the complainant failed to properly file a required bid protest bond. 
The relevant statutory provisions require a complainant to file its 
challenge within seven days of the disputed contract award and to 
post a security deposit in the amount of 5% of the low bid. In 
dismissing the appeal, the Court of Appeal noted that the 
complainant had only paid a $500 deposit instead of the required 
$15,000 and had submitted those insufficient funds two days after 
the complaint filing deadline.  

Bid Protest – Protest Security 



California Court of Appeal Upholds Sole-Source Decision 
Michael Weinstein v. County of Los Angeles 

California Court of Appeal 

In its June 2015 decision in Michael Weinstein v. County of Los 
Angeles, the California Court of Appeal reversed a trial decision 
that had struck down a municipal sole-source contract award for 
health care support services. The Court of Appeal found that the 
trial court failed to apply appropriate deference to the sole-source 
decision since government procurement decisions should only be 
reversed where they are “arbitrary, capricious or entirely lacking in 
evidentiary support” or where they are “contrary to established 
public policy or unlawful or procedurally unfair.” The Court of 
Appeal found that the municipality had adequately documented 
the reasons behind its sole-source decision and upheld the 
award. 

Judicial Review – Standard of Review – Open Competition – Sole Source 



New York Supreme Court Rejects Incumbent Challenge 
Airport Mart, Inc. v. Westchester County 

New York Supreme Court 

In its August 2015 decision in Airport Mart, Inc. v. Westchester 
County, the New York Supreme Court dismissed the legal 
challenge of an incumbent airport concession contractor. Rather 
than extending the existing lease, the county had initiated a new 
bidding process. The incumbent, who placed third in the new 
bidding process, challenged the resulting contract award, and 
won a temporary injunction. However, the court ultimately rejected 
the challenge since the incumbent failed to show that the county 
had acted arbitrarily or capriciously, had abused its discretion, or 
had made an error in law in deciding to retender the lease rather 
than extend the existing contract.  

Open Competition – Incumbent Advantage 



Minnesota Court of Appeal Orders Trial on Bias Claim 
Rochester City Lines, Co. v. City of Rochester 

Minnesota Court of Appeals 

In its August 2015 decision in Rochester City Lines v. City of 
Rochester, the Minnesota Court of Appeals determined that the 
losing incumbent’s allegations of a biased bidding process should 
proceed to trial. While the Court of Appeal agreed with the trial 
court that the appropriate legal test was to determine whether the 
government’s procurement decision was “unreasonable, arbitrary 
or capricious”, it concluded that the trial court had failed to 
consider relevant evidence of potential bias against the incumbent 
when it dismissed the case. That evidence of potential bias 
included the post-bid decision of city staff to withdraw their 
promised references for the incumbent during the bid evaluation 
process. 

Fair Evaluations – Bias – Incumbent Advantage 



6. New Zealand Doubles Down on Judicial Review  



New Zealand Accepts Judicial Review of Public Tendering 
Mita Michael Rirunui v. Landcorp Farming Limited and The Attorney General 

Supreme Court of New Zealand 

In its June 2016 decision in Mita Michael Rirunui v. Landcorp 
Farming Limited and The Attorney General, the Supreme Court of 
New Zealand reaffirmed the judicial review of government 
contracting. While it ultimately refused to grant a remedy in a 
dispute over a cancelled tendering process involving complex 
parallel land treaty claims, the court cited existing New Zealand 
and U.K. case law that recognized the applicability of judicial 
review against government commercial contracting decisions 
involving fraud, corruption or bad faith. The court also recognized 
potential judicial review remedies where contracting decisions are 
not strictly commercial but involve a “substantial public element”.  

Judicial Review of Government Contracting 



5. U.S. Accountability Office Strikes Down Bad Evaluations 



Unfair Incumbent Advantage in DOJ Evaluation 
Arctic Slope Missions Services, LLC 
U.S. Government Accountability Office 

In its January 2016 decision in Arctic Slope Missions Services, 
LLC, the GAO found that the Department of Justice gave 
preferential treatment to a professional support services 
incumbent and placed unfair emphasis on past corporate 
experience. As the GAO stated, the government “must treat all 
offerors equally and evaluate their proposals even-handedly 
against the solicitation’s requirements and evaluation criteria.” 
The GAO found that the evaluators gave past experience marks 
outside of the relevant evaluation category and gave the benefit of 
the doubt to the incumbent while scoring other proposals more 
narrowly and strictly. It ordered a re-evaluation due to the 
resulting unfair advantage. 

Unfair Evaluations – Incumbent Advantage 



Veterans Affairs Fails to Enforce Conflict Rules 
ASM Research 

U.S. Government Accountability Office 

In its January 2016 decision in ASM Research, the GAO found 
that the Department of Veterans Affairs failed to properly enforce 
its conflict of interest rules in a solicitation for cloud-based 
software infrastructure services. The GAO found that the winning 
bidder should have been rejected due to impaired objectivity since 
the awarded contract would require the contractor to evaluate its 
own prior work and assess fault as between itself and third-parties 
for performance failures. The GAO found that the government 
failed to avoid, neutralize or mitigate the potential conflict of 
interest and therefore ordered a re-evaluation.  

Unfair Evaluations – Conflict of Interest 



GAO Upholds Rejection of Bid Caught in Firewall 
Advanced Decisions Vectors, Inc. 

U.S. Government Accountability Office 

In its January 2016 decision in Advanced Decisions Vectors, Inc., 
the GAO upheld the rejection of a late bid in a bid dispute over a 
Department of Homeland Security RFQ for security support 
services. While the complainant submitted a bid into the 
government’s e-Buy system before the deadline, that bid was 
caught in the government’s firewall and never made it to the 
designated contact person. The GAO dismissed the complaint 
after finding that the complainant breached the bid submission 
rules by submitting into the government’s general electronic 
system rather than submitting directly to the designated contact 
person as required by the RFQ bid submission rules.  

Late Bid Rejection 



Bidder’s Blanket Statements Fail to Establish Compliance 
Export 220Volt, Inc. 

U.S. Government Accountability Office 

In its January 2016 decision in Export 220Volt, Inc., the GAO 
ordered a re-evaluation of transformer tenders after finding that 
the government had failed to establish the compliance of the 
winning bidder’s proposed equipment. The RFP required 
suppliers to submit product literature to substantiate the 
acceptability of their proposed products. However, the GAO found 
that the government neglected to enforce this requirement, simply 
reliying on the winning bidder’s general representation of 
compliance. The GAO ordered a re-evaluation after noting that 
“blanket statements of compliance” are insufficient when a 
solicitation specifically calls for product literature to demonstrate 
compliance.  

Bid Compliance – Self Declarations 



Vague Past Performance Criteria Fatal to Fair Award 
RELI Group, Inc. 

U.S. Government Accountability Office 

In its January 2016 decision in RELI Group Inc., the GAO ordered 
the government to amend and re-issue its life-cycle support 
services RFP after finding that its past experience criteria 
contained a latent ambiguity regarding whether prime bidders 
could rely on past experience as subcontractors. While noting that 
bidders generally have the onus of complaining prior to the bid 
deadline when they discover a patent ambiguity (such as an 
“obvious, gross, or glaring error”), the GAO upheld the protest, 
finding that the vague past experience requirement was a more 
subtle latent ambiguity that was subject to more than one 
interpretation and could therefore undermine a fair evaluation.  

Fair Evaluations – Past Performance 



Poor Evaluation Records Result in Re-Evaluation Order  
Castro & Company, LLC 

U.S. Government Accountability Office 

In its January 2016 decision in Castro & Company, LLC, the GAO 
ordered a re-evaluation in the context of an RFQ for internal 
controls support services on the grounds that the government had 
failed to maintain proper evaluation records. The GAO found that 
the scores of the winning bidder in the technical and past 
performance categories were not supported in the 
contemporaneous  evaluation records. The GAO found that that 
the government had failed to document how the selected bid 
measured up to the competing bids or substantiate how the 
awardee’s technical scores justified paying a $298,000 premium 
over the cost of the best competing offer.  

Fair Evaluations – Evaluation Records 



Unfair Past Experience Assessment Results in Re-Evaluation 
Cascadian American Enterprises 

U.S. Government Accountability Office 

In its February 2016 decision in Cascadian American Enterprises, 
the GAO ordered a re-evaluation in a case involving a 
landscaping services RFP after finding that the Department of the 
Army had engaged in unfair post-bid discussions with the winning 
bidder. The GAO found that the Department went beyond mere 
“clarifications” when it engaged in discussions with the winning 
bidder to substantiate whether its proposed personnel met the 
mandatory past experience requirements. The GAO determined 
that all of the bidders should be given the same opportunity to 
engage in post-bid discussions during a re-evaluation process 
that could potentially lead to a new contract award decision.  

Fair Evaluations – Past Experience 



Sketchy Evaluation Records Result in Re-Bid Order 
Deloitte Consulting, LLP 

U.S. Government Accountability Office 

In its April 2016 decision in Deloitte Consulting, LLP, the GAO 
ordered a re-evaluation in the context of a management support 
services RFP after finding that the government had failed to 
properly assess the winning bidder’s past experience. The GAO 
found inconsistencies between the government’s defence and its 
contemporaneous evaluation records and determined that the 
winning bidder had failed to meet the necessary five-year past 
experience requirement. After concluding that the government’s 
explanations did not line up with its evaluation records, the GAO 
ordered the government to seek new bid submissions and 
conduct a  new evaluation process. 

Fair Evaluations – Evaluation Records 



Out-of-Scope Blanket Purchase an Improper Sole Source 
Tempus Nova, Inc. 

U.S. Government Accountability Office 

In its June 2016 decision in Tempus Nova, Inc., the GAO ruled 
that the Internal Revenue Service improperly used a blanket 
purchase agreement to make an out-of-scope acquisition. The 
GAO found that the agency acquired a cloud-based product under 
a standing agreement that did not permit the purchase of cloud-
based products but was instead “limited to acquiring updated or 
replacement versions of the agency’s pre-existing software 
portfolio that is installed in the agency’s own computing 
environment.” The GAO ordered the IRS to either conduct a new 
tendering process or seek appropriate sole-source approvals for 
its cloud-based requirements.  

Fair Competition – Sole Source 



Air Force Fails to Defend Against Unfair Inside Advantage 
AT&T Government Solutions, Inc. 

U.S. Government Accountability Office 

In its July 2016 decision in AT&T Government Solutions, Inc., the 
GAO found that the Air Force failed to guard against unfair bidder 
advantage in a potential conflict of interest situation. As the GAO 
noted, the federal procurement rules recognize conflict of interest 
arising out of: (i) biased ground rules; (ii) unequal access to 
information; and (iii) impaired objectivity. The GAO found that one 
of the winning bidder’s proposed subcontractors had prior access 
to information relevant to the bidding process and that the 
government evaluators had failed to provide a basis for 
concluding that the potential conflict had been avoided or 
mitigated. The GAO ordered a re-evaluation and re-award 
process.  

Unfair Evaluations – Conflict of Interest 



Off-Track Posting Breaches Competition Rules 
Bluehorse Corporation 

U.S. Government Accountability Office 

In its October 2016 decision in Bluehorse Corporation, the GAO 
ruled that the Bureau of Indian Affairs failed to properly publicize 
its diesel fuel RFQ and ordered it to cancel and re-issue its 
solicitation. The agency maintained that it met its posting 
obligations since it invited three bidders by email on the Saturday 
prior to the Monday bid deadline and over the weekend placed a 
copy of the RFQ in a three-ring binder at the reception desk of the 
closed government building. The GAO disagreed, finding that the 
three-quote process was flawed since one of the three invited 
suppliers was a propane rather than diesel supplier and that, in 
any event, the contract value required a proper electronic posting.  

Fair Competition – Posting Requirements 



GAO Finds Flawed Cost Analysis in Cost-Plus Contract  
Target Media Mid Atlantic, Inc. 

U.S. Government Accountability Office 

In its December 2016 decision in Target Media Mid Atlantic, Inc., 
the GAO ruled that the Navy had failed to conduct a proper cost 
realism analysis in its award of a cost-plus contract. As the GAO 
noted, when evaluating bids on cost-plus contracts, the 
government should not accept bidder cost estimates at face value 
“since the estimates may not provide valid indications of the final 
actual costs.” However, the GAO found that the government failed 
to meet the requirements of a valid cost analysis since it never 
compared the cost estimates against prevailing market rates or 
against the salaries of incumbent staff. It therefore ordered the 
government to conduct a re-evaluation.  

Fair Evaluations – Price Evaluations 



Past Performance Used as Unfair Competition Barrier 
Xtreme Concepts Inc 

U.S. Government Accountability Office 

In its December 2016 decision in Extreme Concepts Inc, the GAO 
ordered a re-evaluation after deciding that the Army had unfairly 
evaluated the complainant’s lack of past government experience. 
As the GAO noted, the relevant federal acquisition regulations 
and RFP rules called for a neutral evaluation score when a bidder 
had no record of relevant past performance with the government. 
However, the GAO found that the complainant was improperly 
rejected on past performance grounds even though it offered the 
lowest cost and its overall score was higher than an accepted 
competing bidder. The GAO therefore ordered a re-evaluation of 
the unfair contract award process. 

Fair Evaluations – Past Performance 



Re-Evaluation/Re-Bid Ordered in High Score/Low Bid Mix-Up 
Patriot Solutions, LLC 

U.S. Government Accountability Office 

In its December 2016 decision in Patriot Solutions, LLC, the GAO 
ordered the government to re-evaluate or redraft and re-bid a 
corrugated containers RFP. While the original RFP rules stated 
that the award would go to the highest score, the government 
ultimately bypassed the high score and awarded to the lowest 
price. The high-scoring proponent challenged the evaluation. The 
GAO ordered the government to either re-evaluate the proposals 
and award to the highest score or, if it could not justify awarding to 
a higher price, cancel the process, redraft a low bid solicitation, 
and retender the requirement.  

Fair Evaluations – Price Evaluations 



4. Canada’s Federal Tribunal Enforces Fair Tendering Rules 



Hidden Criteria Lead to Re-Evaluation Order 
Talk Science to Me Communications Inc. v. Canadian Nuclear Safety Commission 

Canadian International Trade Tribunal 

In its January 2016 determination in Talk Science to Me 
Communications Inc. v. Canadian Nuclear Safety Commission, 
the Canadian International Trade Tribunal ordered the re-
evaluation of bids in an English writing and editing services RFP 
after the government relied on hidden criteria to disqualify the 
complainant. The Tribunal found that the government had relied 
on undisclosed criteria since the RFP did not set out the 
qualifications or specify the full-time employee requirements that 
the government relied on when it rejecting the complainant’s 
proposal. The government was therefore directed to re-evaluate 
the submissions.  

Fair Evaluations – Hidden Criteria 



Tribunal Criticizes Lawyers for Unfounded Bias Allegations 
Raytheon Canada Limited v. Department of Public Works and Government Services 

Canadian International Trade Tribunal 

In its January 2016 determination in Raytheon Canada Limited v. 
Department of Public Works and Government Services, the 
Canadian International Trade Tribunal rejected a complaint 
involving a Department of Defence RFP for integrated solider 
suits. Instead of proving its allegations of bias, the Tribunal 
determined that the complainant had “substituted unsubstantiated 
allegations of impropriety for evidence”. The Tribunal found it 
“shameful” that the complainant had targeted government 
personnel and had “cast aspersions on their work and personal 
integrity.” The Tribunal was also critical of the complainant’s 
lawyers for advancing the complaint in the absence of evidence.   

Fair Evaluations – Bias Allegations 



Tribunal Upholds Right to Reject Non-Compliant Bid 
Iron Mountain Information Management Services Canada Inc. v.  

Department of Public Works and Government Services 
Canadian International Trade Tribunal 

In its February 2016 determination in Iron Mountain Information 
Management Services Canada Inc. v. Department of Public 
Works and Government Services, the Canadian International 
Trade Tribunal upheld the rejection of a non-compliant bid in a 
document imaging services RFP. While the complainant 
maintained that it was rejected based on hidden criteria, the 
Tribunal found that the RFP had clearly required a current 
Canadian General Standards Board certification or a written 
commitment to obtain the certification within six months of 
contract award. The bid was properly rejected for failing to meet 
either requirement.    

Fair Evaluations – Tender Compliance 



Complaint Rejected After Bidder Fails to Seek Clarifications 
Dominion Diving Limited v. Department of Public Works and Government Services 

Canadian International Trade Tribunal 

In its May 2016 determination in Dominion Diving Limited v. 
Department of Public Works and Government Services, the 
Canadian International Trade Tribunal rejected the complainant’s 
allegations of hidden evaluation criteria in a dispute over a diving 
tools equipment RFP. While the Tribunal agreed that the RFP 
criteria contained some ambiguities, it maintained that bidders 
had the onus of seeking clarifications. As the Tribunal stated, 
“tender documents that are ambiguous, but sufficiently intelligible 
to allow for the asking of clarifying questions” will not be deemed 
to be using hidden criteria. The complaint was therefore rejected 
due to the complainant’s failure to seek pre-bid clarifications.  

Fair Evaluations – Hidden Criteria 



Bid Rejected as Non-Compliant, Bias Claim Dismissed 
Madsen Power Systems Inc. v. Department of Public Works and Government Services 

Canadian International Trade Tribunal 

In its May 2016 determination in Madsen Power Services Inc. v. 
Department of Public Works and Government Services, the 
Canadian International Trade Tribunal upheld the rejection of a 
non-compliant bid and rejected allegations of bias in a dispute 
involving a tender call for navy ship generators. The Tribunal 
found that the complainant was properly rejected for failing to 
demonstrate that it had representation from a Canadian original 
equipment manufacturer for its proposed product. The Tribunal 
rejected the complainant’s bias allegations, finding no evidence 
that the evaluators were influenced by any extraneous factors or 
had administered the solicitation process unfairly.  

Fair Evaluations – Hidden Criteria 



Flawed Evaluation Records Lead to Potential Lost Profits 
Oshkosh Defence Canada Inc. v. Department of Public Works and Government Services 

Canadian International Trade Tribunal 

In its May 2016 determination in Oshkosh Defence Canada Inc. v. 
Department of Public Works and Government Services, the 
Canadian International Trade Tribunal ordered a re-evaluation 
and possible lost profits after finding faulty evaluations and poor 
recordkeeping in a dispute over a military transport vehicle RFP. 
The Tribunal found that the government had ignored relevant 
technical information submitted by the complainant and had failed 
to keep adequate records to explain the contradictory conclusions 
reached by government evaluators during technical testing. The 
Tribunal awarded lost profits in the event that the complainant 
ranked first after the re-evaluation.  

Fair Evaluations – Hidden Criteria 



Tribunal Strikes Down National Security Bypass 
M.D. Charlton Co. Ltd. v. Department of Public Works and Government Services 

Canadian International Trade Tribunal 

In its August 2016 determination in M.D. Charlton Co. Ltd.  v. 
Department of Public Works and Government Services, the 
Canadian International Trade Tribunal found that the Royal 
Canadian Mounted Police improperly used a national security 
exemption in an attempt to directly purchase night-vision 
binoculars with biased specifications. The Tribunal found that the 
RCMP’s attempt to bypass a competitive bidding process and 
circumvent the Tribunal’s review mechanism was not warranted 
by confidentiality concerns over the technical specifications since 
those concerns could have been addressed within the framework 
of a competitive bidding process.  

Open Competition – National Security Exemption 



Government Uses Flawed Framework Agreement Process 
The Access Information Agency Inc. v. Department of Global Affairs 

Canadian International Trade Tribunal 

In its August 2016 determination in The Access Information 
Agency Inc. v. Department of Global Affairs, the Canadian 
International Trade Tribunal found that the government had used 
an improper call up process to secure professional services under 
a standing agreement and that those evaluation flaws had cost 
the complainant a contract award opportunity. However, the 
Tribunal refused to award a remedy since the complainant was 
subsequently awarded another contract under the standing 
agreement, which offset any prior lost business. The Tribunal 
ultimately ordered the government to follow its call up procedures 
more closely in the future.  

Open Competition – Call Up Procedures Under Standing Agreements 



No Remedy Where Process Flaws Have No Impact on Award 
Solutions Moerae Inc. o/a Msi v. Industry Canada 

Canadian International Trade Tribunal 

In its September 2016 determination in Solutions Moerae Inc. o/a 
Msi v. Industry Canada, the Canadian International Trade Tribunal 
refused to grant a remedy for a complaint involving a professional 
services RFP. While the Tribunal found that the government’s 
evaluation of past experience was flawed due to the application of 
hidden considerations, it ultimately refused to grant a remedy 
since it found no causal connection between the evaluation 
irregularities and the resulting contract award.  

Fair Evaluations – Causal Connection 



Tribunal Strikes Down Timing for Alternate Product Testing 
Springcrest Inc. v. Department of Public Works and Government Services 

Canadian International Trade Tribunal 

In its November 2016 determination in Springcrest Inc. v. 
Department of Public Works and Government Services, a dispute 
over a frigate pump RFP, the Canadian International Trade 
Tribunal issued a redraft order after finding that the Department of 
National Defence had imposed unfair timing requirements for 
alternate product certifications. The Tribunal found that the timing 
requirements were unfair since they required the testing of 
alternate products prior to bid closing. It therefore ordered the 
Department to redraft the solicitation to remove the testing 
requirement or to permit more time to obtain the required 
certifications.  

Open Competition – Unnecessarily Restrictive Requirements 



3. South African Courts Increasingly Interventionist 



South African Court Strikes Down Lapsed Bid Award  
Secureco (Pty) Ltd v. Ethekwini Municipality 

High Court of South Africa 

In its April 2016 decision in Secureco (Pty) Ltd v. Ethekwini 
Municipality, the High Court of South Africa struck down a contract 
award for payroll services after finding that the municipality had 
awarded a contract to a lapsed bid. The incumbent supplier had 
submitted a bid on the initial tender call and was never notified of 
the retender after the initial bids had lapsed. It failed to submit a 
second bid. A contract was awarded to a bidder from the second 
round of tenders after those bids had also lapsed. The court 
struck down the contract award after finding that “it is not in the 
public interest that such a manifest waste of time and effort by 
Municipal officials should simply be ignored.” 

Judicial Review of Government Contracting 



Court Orders Re-Evaluation But Declines Substitute Order 
Afri-Infra (Pty) Ltd v. City of Tshwane Metropolitan Municipality 

High Court of South Africa 

In its April 2016 decision in Afri-Infra (Pty) Ltd v. City of Tshwane 
Metropolitan Municipality, the High Court of South Africa set aside 
a contract award for civil engineering services after finding serious 
flaws in the initial stages of the bid evaluation process. While the 
complainant requested that the court conduct is own re-evaluation 
and then grant a substitute order replacing the original contract 
award with an award to the complainant, the court rejected the 
request. The court cited the technically complex nature of some of 
the later stages of the government’s evaluation process as a 
reason for directing a government re-evaluation rather than 
granting the substitute order.  

Judicial Review of Government Contracting 



South African Court Grants Substitute Order 
Cape Book and College Supplies t/a University Bookshop v. Northlink TVET College 

High Court of South Africa 

In its December 2015 decision in Cape Book and College 
Supplies t/a University Bookshop v. Northlink TVET College, the 
High Court of South Africa granted a substitute order and directed 
that a college bookstore contract be awarded to the complainant 
since the original contract was improperly awarded to a non-
compliant bidder. While the court expressed reluctance in granting 
a substitute order that replaced the public institution’s evaluation 
decision with its own decision, it found that in the circumstances 
that remedy was appropriate, given that the original contract to 
the non-complaint bidder was invalid and the complainant had 
submitted the best compliant bid.  

Judicial Review of Government Contracting 



Court Grants Two Injunctions Against Public Tenders 
Down Touch Investments (Pty) Ltd v. Matjhabeng Local Municipality 

Dimension Data (Pty) Ltd v. State Information Technology Agency (SOC) Ltd 
High Court of South Africa 

The High Court of South Africa granted two injunctions against 
public tendering processes after finding serious bid evaluation 
irregularities. In April 2016 in Down Touch Investments (Pty) Ltd v. 
Matjhabeng Local Municipality the court granted an injunction 
against a construction tender and in May 2016 in Dimension Data 
(Pty) Ltd v. State Information Technology Agency (SOC) Ltd it 
granted an injunction against a IT services tender. In both cases, 
the court found both that the complaining bidders could suffer 
irreparable harm if the awards proceeded and that that the 
government would not be unduly inconvenienced by the resulting 
delays.  

Injunctions 



2. Standstill Period Creates Contracting Chaos 



U.K. Court Lifts Standstill Period Injunction 
OpenView Security Solutions Limited v. London Borough of Merton Council  

High Court of Justice – Queen’s Bench Division Technology and Construction Court 

In its September 2015 judgment in OpenView Security Solutions 
Limited v. London Borough of Merton Council, the High Court of 
Justice of England and Wales lifted an interim injunction obtained 
by a losing bidder on a municipal CCTV traffic system tender. The 
losing bidder had obtained an automatic injunction under the U.K. 
procurement regulations during the statutorily mandated pre-
award standstill period. The municipality applied to have the 
injunction lifted so that it could proceed with the contract award. 
The court granted the application and lifted the injunction after 
concluding that the ultimate recovery of damages would be an 
adequate remedy if the losing bidder could prove its case at trial.  

Injunctions – Standstill Period 



Irish Court Lifts Injunction on Transmission Line Tender 
Powerteam Electrical Services Limited v. The Electricity Supply Board 

High Court of Ireland 

In its February 2016 judgment in Powerteam Electrical Services 
Limited v. The Electricity Supply Board, the High Court of Ireland 
lifted a stop-award order on a transmission line services tender 
after finding that further contract award delays would result in 
significant operational risks to the agency and the public. While 
the court recognized that the complainant’s claim may not be 
compensable with damages since it risked losing highly trained 
staff if it lost the award, on balance the court found that an 
ongoing stop-award would have a greater negative impact on the 
public who relied on the services to provide emergency repairs 
after winter storm power interruptions.  

Injunctions – Standstill Period – Irreparable Harm 



U.K. Court Maintains Injunction in Conflict of Interest Dispute 
Counted4 Community Interest Company v. Sunderland City Council 

High Court of Justice – Queen’s Bench Division Technology and Construction Court 

In its December 2015 judgment in Counted4 Community Interest 
Company v. Sunderland City Council, the High Court of Justice of 
England and Wales maintained a stop-award order on a 
substance abuse services tender. The losing non-profit incumbent 
claimed conflict of interest due to its troubled relationship with the 
municipal contract manager who had served on the evaluation 
committee. The municipality argued against the injunction since 
the incumbent could be compensated with lost profits if it proved 
its case at trial. The court disagreed since the incumbent would 
lose its entire business and its specialized staff by the time of trial 
if the municipality was allowed to award the contract to a 
competitor.  

Injunctions – Standstill Period – Irreparable Harm 



U.K. Court Maintains Injunction in Group Scoring Controversy 
Bristol Missing Link Limited v. Bristol City Council 

High Court of Justice – Queen’s Bench Division Technology and Construction Court 

In its April 2015 judgment in Bristol Missing Link Limited v. Bristol 
City Council, the High Court of Justice of England and Wales 
maintained a stop-award order on a domestic violence and abuse 
support services tender. The losing incumbent obtained an 
automatic interim injunction after claiming that the municipality 
had applied unfair group scoring procedures. The municipality 
moved to lift the injunction, arguing that the incumbent could be 
compensated with lost profit damages if it won at trial. However, 
the court disagreed since lost profits would be an inadequate 
remedy for the non-profit incumbent, who stood to lose a third of 
its operations if the potentially unfair award was allowed to 
proceed.  

Injunctions – Standstill Period – Irreparable Harm 



U.K. Court Rejects Non-Profit’s Injunction Argument 
Perinatal Institute v. Healthcare Quality Improvement Partnership 

High Court of Justice – Queen’s Bench Division Technology and Construction Court 

In its October 2016 judgment in Perinatal Institute v. Healthcare 
Quality Improvement Partnership, the High Court of Justice of 
England and Wales lifted the automatic statutory suspension of a 
health research services contract award. The losing non-profit 
bidder relied on the prior Bristol Missing Link Limited v. Bristol City 
Council decision to support the argument that a non-profit cannot 
be adequately compensated with damages and is entitled to a 
permanent injunction until trial. However, the court disagreed 
since, unlike the prior case, the complainant was not an 
incumbent and would not suffer a loss of current business, but 
rather could be adequately compensated with damages if it won 
at trial. 

Injunctions – Standstill Period – Irreparable Harm 



Scottish Court Upholds Injunction in Sheriff Services Tender 
Scott & Co (Scotland) LLP v. Aberdeenshire Council 

Scottish Court of Sessions 

In its April 2016 judgment in Scott & Co (Scotland) LLP v. 
Aberdeenshire Council, the Scottish Court of Sessions maintained 
a stop-award order on a sheriff services tender. The court found 
that there was a significant issue to be tried regarding an 
evaluation site visit and that it was in the public interest to prevent 
a potentially improper award. It also determined that the 
complainant would suffer an adverse impact on its operations if 
the contract was unfairly awarded since it would have no other 
opportunity to bid for six years. On balance, the court found that 
the potentially adverse impact on the bidder was greater than the 
inconvenience of delaying the award for a few weeks until trial. 

Injunctions – Standstill Period – Irreparable Harm 



1. Multiple Appeals in the Canadian Courts 



Court of Appeal Quashes Injunction Request 
Radiology Associates of Regina Medical Pc Inc. v. Sun Country R.H.A.  

Saskatchewan Court of Appeal 

In its April 2016 decision in Radiology Associates of Regina 
Medical Pc Inc. v. Sun Country Regional Health Authority, the 
Saskatchewan Court of Appeal upheld a lower court decision that 
rejected the injunction request of an incumbent supplier over 
allegations of breach of contract. The case dealt with a radiology 
services contract in southern Saskatchewan. The applicant 
claimed that the health authority’s tender call for computed 
tomography services was a breach of its existing contract that 
already covered those services. The lower court had rejected the 
application after finding that the incumbent could be compensated 
monetarily for any breach it proved at trial, and the appeal court 
agreed. 

Public Access Requests – Commercial Information  



Supreme Court Upholds No Liability in Disclosure Dispute 
Brad Gould Trucking & Excavating Ltd. v. Bird Construction Co. 

Supreme Court of Canada 

In its March 2016 ruling in Brad Gould Trucking & Excavating Ltd. 
v. Bird Construction Co., the Supreme Court of Canada preserved 
a New Brunswick Court of Appeal decision that found the 
provincial government not liable for the extra costs incurred by a 
contractor on a courthouse construction project. The trial court 
initially found the province liable since the contract provided for 
additional payments in the event of unforeseen circumstances. 
However, the appeal court disagreed, finding the province not 
liable since the contractor should have reasonably anticipated the 
soil conditions encountered on the project. By dismissing the 
contractor’s appeal, the Supreme Court preserved the no-liability 
ruling.  

Disclosure Duty – Material Performance Conditions – Extra Cost Claim 



Court of Appeal Rejects Liability in Consensus Scoring Case 
TPG Technology Consulting Ltd. v. Canada 

Federal Court of Appeal 

In its November 2016 decision in TPG Technology Consulting Ltd. 
v. Canada, the Federal Court of Appeal upheld a trial court’s 
dismissal of the plaintiff bidder’s $250 million lost profit claim 
against the government of Canada. The claim dealt with a federal 
government procurement process valued at approximately $428 
million for the acquisition of information technology engineering 
and technical support services. While the trial court found flaws in 
the government’s consensus scoring process, it ultimately 
rejected the lost profit claim since it found that the evaluation 
errors had no impact on the ultimate rankings.  

Fair Evaluations – Consensus Scoring – Causal Connection 



Court of Appeal Awards Lost Profits For Unfair Evaluation 
Elan Construction Ltd. v. South Fish Creek Recreational Assn.  

Alberta Court of Appeal 

In its July 2016 decision in Elan Construction Ltd. v. South Fish 
Creek Recreational Assn., the Alberta Court of Appeal reversed a 
trial decision and found the defendants liable for running an unfair 
bid evaluation process on a $20 million community centre 
expansion project. The trial court ruled against awarding the 
plaintiff lost profit damages after finding that the winning 
contractor had actually lost money on the contract award. 
However, the Court of Appeal found that it was erroneous 
speculation on the part of the trial court to assume that the plaintiff 
bidder would have also lost money on the project and awarded 
the plaintiff $575,000 in lost profits.  

Fair Evaluations – Damages – Quantification 



Court of Appeal Dismisses Claim by Non-Compliant Bidder  
M.G. Logging and Sons Ltd. v. British Columbia 

British Columbia Court of Appeal  

In its December 2015 decision in M.G. Logging and Sons Ltd. v. 
British Columbia, the British Columbia Court of Appeal dismissed 
a losing bidder’s lost profit claim after finding that the bidder  
submitted a non-compliant bid with missing information in 
response to a timber licence tender call. The Court of Appeal 
noted that a non-compliant bid is incapable of acceptance and 
that a non-compliant bidder has no basis to claim lost profits when 
its bid is rejected. Since the non-compliant bidder’s claim could 
not succeed, the Court of Appeal agreed with the lower court’s 
decision to summarily rejected the claim. 

Tender Compliance – Non-Compliant Bid Incapable of Acceptance 



Court of Appeal Upholds Summary Dismissal of Invalid Bid 
True Construction Ltd. v. Kamloops (City) 

British Columbia Court of Appeal  

In its April 2016 decision in True Construction Ltd. v. Kamloops 
(City), the British Columbia Court of Appeal upheld a lower court’s 
summary dismissal of a claim by a non-compliant bidder in a 
dispute over a fire hall construction tender. The low bidder was 
rejected for failing to submit all of the required forms by the bid 
deadline. It sued for lost profits. The municipality brought an 
application for summary dismissal, arguing that the plaintiff’s bid 
was non-compliant and incapable of acceptance and that there 
was no need for the matter to proceed to trial. The trial court 
agreed. The bidder appealed but its appeal was dismissed after 
the Court of Appeal agreed with the lower court ruling. 

Tender Compliance – Non-Compliant Bid Incapable of Acceptance 
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Risk Ranking 
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Commercial 
Lost Profit 
Remedy 

Risk Score 

Criteria Administrative 
Procedural 

Remedy             
Risk Score 
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1. Canada 8.0 4.0 Extreme Volume Lost 
Profit Claims 

4.0 Courts Highly 
Interventionist 

2. United 
Kingdom 

7.0  
(+1) 

3.0 High Volume Lost Profit 
Claims 

4.0 
(+1) 

Courts Highly 
Interventionist 

3. New  
Zealand 

5.0 2.0 Medium Volume Lost 
Profit Claims 

3.0 Courts Medium  
Interventionist 

4. South  
Africa 
(+3) 

4.0 
(+2) 

 

0 Lost Profits Generally 
Not Available 

4.0 
(+2) 

Courts Highly 
Interventionist 

5. Australia 
(-1) 

3.0 2.0 Medium Volume Lost 
Profit Claims 

1.0 Courts Non-
Interventionist 

6. United States 
(-1) 

3.0 0 Lost Profits Generally 
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Interventionist 
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(-1) 

2.5 1.0 Low Volume Lost Profit 
Claims 

1.5 Courts Low/Non- 
Interventionist 

8. India, Fiji 2.0 
(+1) 
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2.0 
(+1) 

Courts Low 
Interventionist 
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