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With an increasing number of 
Canadian purchasing institutions 
adopting international best prac-
tices and implementing flexible, 
low-risk negotiated RFP models 
for everything from construction to 
information technology contracts, 
how long will it be before 
competitive bidding evolves to 
render the high-risk and inflexible 
“Contract A” operating system 
completely extinct?  
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The Rise of Negotiated RFPs 
It has been over thirty years since the Supreme Court of 
Canada’s R. v. Ron Engineering decision imposed fixed-bid 
“Contract A” legalities onto the Canadian tendering process 
and almost fifteen years since the Supreme Court’s M.J.B. 
v. Defence Construction decision counter-balanced Ron 
Engineering by confirming that purchasing institutions 
remain free to use traditional contract law to negotiate 
flexible low-risk competitive bidding. After years of 
competing operating systems, we have reached the tipping 
point: M.J.B.’s open contracting logic has prevailed over the 
rigidity of Ron Engineering. Contract A is in an irreversible 
decline. Negotiated RFPs are the emerging standard. 

The Negotiated RFP Newsletter 
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Contract A: Always a Bad Fit 

Why was Contract A ever used in the first place? Just as 
Ron Engineering’s fixed-bid Contract A precedent was 
taking effect within the construction sector, senior 
governments across Canada were establishing trade 
treaties that required open, competitive bidding for most 
significant government purchases. Governments needed to 
quickly establish an operating system to facilitate these new 
requirements, so they repurposed the construction 
industry’s fix-bid tendering format and imposed its 
idiosyncratic rules on everyone else.   

The Negotiated RFP Newsletter 
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Preconditions for Fixed-Bid Tendering 

Lost in that equation was the fact that there were a number 
of pre-existing industry conditions that led to fixed-bid 
tendering in the construction industry, including an army of 
independent architects and engineers ready to prepare 
detailed specifications for the owners, an established 
industry group that created standard-form contract 
boilerplate to incorporate into tendering documents, and a 
prime-subcontractor supply chain that was ready to bid on 
pre-fabricated tender calls with bid bonds provided by the 
bonding industry.  

The Negotiated RFP Newsletter 
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Systemic Defects 

This combination of critical pre-conditions does not exist in 
other industries, yet under Contract A all sectors were called 
on to bid on government contracts under the same 
operating system used for construction tendering. Outside 
of the construction sector, this led to significant problems in 
designing and awarding contracts suited to the specific 
industry and project. By the 1990s, the systemic defects 
were largely apparent to anyone following the case law or in 
tune with conditions at the front lines of the procurement 
cycle.   

The Negotiated RFP Newsletter 
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The Supreme Court Reboots Bidding 

By confirming a clear passage out of Ron Engineering’s 
Contract A minefield, the Supreme Court’s M.J.B. decision 
served as the catalyst for rebooting the procurement cycle. 
Giving purchasing institutions the right to choose another 
operating system for competitive bidding that allowed them 
to cut through piles of red tape, avoid countless legal 
entanglements and negotiate refinements to align their 
tendering formats with a broader range of industries was a 
better fit than imposing a one-size-fits-all solution onto every 
tendering process.  

The Negotiated RFP Newsletter 
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A Superior Operating System 

More and more purchasing organizations soon began 
realizing that client satisfaction, supplier engagement and 
overall compliance with open tendering obligations could be 
increased by adopting a more flexible approach to 
tendering. The bottom line was that traditional contract law 
was proving to be a superior operating system, working 
better in more situations than the mass-produced Contract 
A steamroller.  

The Negotiated RFP Newsletter 
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Construction Moves Beyond Contract A 
In this tale of two operating systems, the post-M.J.B. years 
have seen a steady erosion of the once seemingly 
unassailable Contract A operating system. In fact, even within 
the construction sector, we see an accelerating migration 
towards flexible formats. This is particularly true domestically 
and internationally in the use of negotiated RFPs for complex 
and high-risk P3 projects. The endorsement of these formats 
in the United Nations Commercial Contracting Committee’s 
Model Procurement Law and Model Legislative Provisions on 
Privately Financed Infrastructure Projects further underscores 
the mainstream and widespread adoption of flexible formats 
within the construction industry.  

The Negotiated RFP Newsletter 
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The Tipping Point of Innovation 

Outside of the construction sector, change has occurred at 
an even faster pace. The spark of innovation has been lit 
on multiple fronts. From the Atlantic to the Pacific, the 
Arctic to the Equator, the standardized process-driven 
approach to tendering has lost ground to a more 
principled, nuanced and substantive approach. The tipping 
point has arrived within Canada and across many other 
Commonwealth jurisdictions.   
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The Negotiated RFP Works Better 
Rectification Processes 

The negotiated RFP has set the new standard by simply 
working better at meeting the overall needs of the tendering 
cycle. For example: 
  

•  When bids contain technical irregularities, it’s no longer 
necessary to disqualify bidders. Transparent rectification 
processes can now be used to maximize competition by 
allowing all proponents to cure irregularities in their bids, 
thus ensuring full competition while avoiding tender 
compliance lawsuits. 
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•  When bids come in over budget, it’s no longer necessary 
to cancel and retender and expose the institution to 
project delays and potential bid shopping lawsuits. While 
Negotiated RFPs permit the safe termination of a bidding 
process, they also help organizations avoid re-tendering 
by enabling transparent post-bid price adjustments so 
contract awards can be made on time and on budget.  

The Negotiated RFP Works Better 
Avoiding Budget Roadblocks and Bid Shopping Battles 

The Negotiated RFP Newsletter 
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•  When a selected proponent wants to discuss contract 
terms, it’s no longer necessary to impose pro forma 
boilerplate agreements with “take it or leave it” ultimatums.  
Where required, flexible formats permit the post-bid 
dialogue necessary to tailor contract terms to better reflect 
the interests of both parties.   

 

The Negotiated RFP Works Better 
Fine-Tuning Contract Terms 
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•  When suppliers propose a creative solution that can save 
time and money, it’s no longer necessary to leave value on 
the table and reject new approaches. Negotiated RFPs 
allow you to obtain improved performance standards and 
improved pricing through structured, transparent and 
defensible negotiation processes.  

The Negotiated RFP Works Better 
Enabling Creative Solutions 
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The Process Serves the Purpose 

With Contract A tendering, the need to avoid getting sued 
often trumps the need to put a contract in place and have 
the requirements delivered on time. Rather than paving over 
the strategic objectives of a transaction with procedural 
orthodoxies, the use of flexible formats has re-established 
the paramount importance of achieving the desired outcome. 
With flexible Negotiated RFP formats, process no longer 
needs to be an end in itself. Timely results matter. The final 
contract is once again paramount.  
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Moving Forward with Innovation 
After years of innovation and success, the debate over 
whether institutions should use flexible tendering formats is 
over. The verdict is in. The industry is voting with its feet. We 
now need a forum dedicated to promoting the practical 
implementation of transparent and defensible Negotiated 
RFP practices. With that end in view, it’s my pleasure to 
welcome you to this inaugural edition of the Negotiated RFP 
Newsletter. I hope it proves helpful to those who are 
currently negotiating the tendering cycle or aiming to do so 
in the near future.  
 

Paul Emanuelli 
Procurement Law Office 
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Escape From Planet of the ‘A’ s 
By Marilyn Brown, Procurement Law Office 

Since the seminal decision of the Supreme Court 
of Canada in the case of Ontario v. Ron 
Engineering and Construction Eastern (Ltd) in 
1981, purchasing entities in Canada have 
struggled to survive in the world of Contract A. It’s 
a world in which a notional contract full of express 
and implied legal obligations, with the power to 
override even clearly articulated disclaimers, 
generates a steady flow of costly litigation. After 
thirty years of battling claims, many institutions are 
ready to leave the strange and unpredictable 
world of Contract A behind them.  

This article by Marilyn Brown was previously published in the Fall 2011 edition of  
Caveat Emptor magazine and is extracted from the Accelerating the Tendering Cycle handbook. 
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How Did I End Up in Contract A? 
 
 

 
The problem is, getting out is not that simple. In fact, even 
figuring out whether you’re living in the world of Contract 
A can be a challenge. The first step to avoiding Contract A 
is understanding how this mysterious contract is created 
in the first place. Essentially, it works like this: When a 
purchaser issues a tender call, it’s offering to enter into 
Contract A, while also inviting bidders to make it an offer 
for Contract B. If a bidder submits a compliant tender, the 
bidder is both accepting Contract A and offering to enter 
into Contract B. The offer to enter into Contract B is 
binding because of the terms of Contract A. When the 
purchaser accepts a bidder’s tender, it is accepting the 
Contract B offer. 
 The Negotiated RFP Newsletter 
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Not All Tenders Create Contract A 
 
 

 However, in various decisions since Ron Engineering, the 
Supreme Court of Canada has recognized that not every 
procurement document constitutes an offer to enter into 
Contract A. By issuing an appropriately drafted document, 
purchasers can elect to operate outside of Contract A and 
govern themselves by the law of traditional negotiations.  
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Result Depends on Tender Call Terms 
 
 

 
In the 1999 decision of the Supreme Court of Canada in 
M.J.B. Enterprises Ltd. v. Defence Construction (1951) 
Ltd., the court held that the creation of Contract A 
depends on intention, specifically “whether the parties 
intended to initiate contractual relations by the submission 
of a bid in response to the invitation to tender.” The 
following year, in Martel Building Ltd. v. Canada, the 
Supreme Court emphasized that the wording of the tender 
call is crucial: “whether the tendering process creates a 
preliminary contract is dependent up on the terms and 
conditions of the tender call.”  
 

The Negotiated RFP Newsletter 



24 

Key Indicators of Contract A 
 
 

 It is clear that the courts will look to the substance and not 
the form of the procurement document to determine the 
contractual rights of the parties. The clearest indicator of 
Contract A is irrevocability of bids. The requirement for bid 
security, or an expressly stated requirement that bids 
remain binding during an irrevocability period, would 
almost certainly be considered clear evidence of an 
intention to create contractual rights and obligations in the 
procurement process.  
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Right to Sue Not Worth the Risk 
 
 

 While purchasers may find the concept of irrevocable bids 
attractive, requiring bidders to honour their bids comes at 
a cost. In many cases, the right to enforce irrevocable 
bids by calling on a bid bond or suing a bidder is simply 
not worth the legal risks and inflexibility inherent in a 
traditional Contract A process. 
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Ambiguity is Risky 
 
 

 
Having come to the conclusion that the risks outweigh the 
benefits, how can a purchaser ensure that the process it 
undertakes keeps it safely outside the world of Contract 
A?  Unfortunately, it may not be enough to leave out the 
bid bond or delete the statements that speak to binding 
bids and irrevocability periods. Where the document does 
not expressly state what is intended, the question will 
depend on the court’s interpretation of the presumed 
intention of the parties. In some cases, the courts have 
found that Contract A has been created by procurement 
documents that are silent or ambiguous with respect to 
irrevocability of bids. 
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Clarity and Overall Consistency 
 
 

 The bottom line is that if you aren’t clear in expressly 
stating your intentions in your procurement document, you 
may be surprised by what a court finds was intended. A 
simple statement that the procurement process is not 
intended to create a formal legally binding bidding 
process is a good start, but be careful that express 
statements in one part of your document are not 
inconsistent with other parts.  
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Make a Clean Break 
 
 

 Taking your old traditional tender call template and tossing 
in a statement of intent won’t do the trick if you’ve 
forgotten to remove the reference to binding bids or 
irrevocability buried elsewhere in the document. These 
sorts of ambiguities and inconsistencies will inevitably be 
held against the purchaser. If you’ve decided it’s time to 
leave the world of Contract A behind, make a clean break 
with a new set of carefully developed simplified 
procurement formats that won’t leave the courts guessing 
at your intentions. 
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Vague Tendering Rules  
Increase Risk of Lost-Profit Awards 

Canadian Logistics Systems Ltd. v. CN Transportations Ltd. 
British Columbia Supreme Court, 2000 

This case underscores the inherent risk of 
ambiguously drafted tendering rules. The purchasing 
institution initiated a Request for Information and 
Pricing for motor vehicle inspection services. A losing 
respondent sued for lost profits, claiming that the 
evaluation had not been conducted appropriately. The 
defendant countered by claiming that it never intended 
to initiate a binding Contract A bidding process. 
However, the court determined that the legally 
ambiguous RFIP had in fact created a Contract A 
bidding process and awarded lost profits due to the 
flawed evaluation.  
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Feds Liable for $40 Million Under  
Contract A RFP Process 

Envoy Relocation Services Inc. v. Canada  
Ontario Superior Court of Justice, 2013 

In its April 2013 decision in Envoy Relocation 
Services Inc. v. Canada (Attorney General), the 
Ontario Superior Court of Justice found the 
government of Canada liable to an unsuccessful 
proponent who lost a Contract A RFP process for 
relocation services. The total damages awarded 
amounted to almost $40 million, rendering a 
significant blow to the taxpayer. 
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Evaluation Saved by Flexible Format 
Skypower CL 1 LP v. Ontario (Minister of Energy) 

Ontario Superior Court of Justice, 2012 
 

In its September 2012 decision in Skypower CL 1 LP 
v. Ontario (Minister of Energy), the Ontario Superior 
Court of Justice dismissed an unsuccessful 
applicant’s lost profit claim after ruling that the 
provincial government’s contract award process for 
renewable energy projects was not a Contract A 
tendering process. As this case illustrates, contract 
award competitions governed under traditional 
contract law do not give unsuccessful respondents the 
same lost profit damages remedy available under 
Contract A competitions.  
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Federal Court of Appeal Orders Trial in 
$250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court of Appeal, 2013 

A losing bidder in a Contract A RFP process launched 
an action seeking over $250 million in lost-profit 
damages against the federal government, claiming 
that PPI Consulting Ltd. (“PPI”), the consulting firm 
hired to assist in the evaluation process, had a pre-
existing bias against them and had arbitrarily lowered 
its score during consensus scoring sessions. The 
Federal Court initially dismissed the claim after finding 
that the scoring errors were inadvertent. However, in 
July 2013 the Federal Court of Appeal reversed the 
lower court decision and ordered that the lawsuit 
proceed to trial. 
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Cape Breton Bid Battle  
Proves Defensibility of Negotiated RFPs 

Guysborough v. Resource Recovery Fund Board Inc. 
Nova Scotia Supreme Court, 2011 

The Guysborough (Municipality) v. Resource 
Recovery Fund Board Inc. decision of the Nova 
Scotia Supreme Court illustrates how the use of 
flexible RFP formats can protect purchasers 
from protracted lost-profit claims. In this case 
the court granted the purchaser’s application for 
summary dismissal of a bidder’s lost-profit lawsuit 
after finding that the RFP in question did not create 
a binding Contract A bidding process.  
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Case Dismissed in Negotiated RFP Claim 
Everything Kosher Inc. v. JWL Jewish Community Campus 

Ontario Superior Court of Justice, 2013 

In its April 2013 decision in Everything Kosher Inc. 
v. Joseph and Wolf Lebovic Jewish Community 
Campus, the Ontario Superior Court of Justice 
summarily dismissed a breach of contract claim 
after determining that the negotiated RFP issued by 
the purchasing entity never created binding 
contractual relations between the parties. As this 
case demonstrates, negotiated RFPs offer the 
parties greater flexibility in coming to final contract 
terms, along with less legal exposure when they 
are unable to conclude a contract. 
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Leveraging International Standards  
to Build Your Procurement Playbook 

By Paul Emanuelli, Procurement Law Office 
 

While many public sector institutions are under treaty 
obligations that call for open public procurement, 
those treaties generally do not prescribe the method 
for conducting open competitions. However, the 
newly revised 2011 edition of the United Nations 
Model Law on Public Procurement recognizes that 
public institutions can meet their mandates for open 
transparent procurement and value-for-money by 
utilizing a wide range of procurement formats, 
protocols and procedures.  

This article by Paul Emanuelli is extracted from the Accelerating the Tendering Cycle handbook. 
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Adapting International Standards 
 
 

 The new model law provides useful guidance for updating 
an institution’s procurement playbook. The following 
discussion surveys the main competitive tendering 
formats recognized under the new UN Model 
Procurement Law: the Invitation to Tender, the Request 
for Proposal, the Negotiated Request for Proposal and the 
Request for Quotation. It also makes recommendations 
on how the UN protocols can be adapted and enhanced 
for practical implementation within the complex operating 
system of Canadian tendering law.  
 
 

The Negotiated RFP Newsletter 



Main Format 
Options Under UN 

Model Law 

Contract  
Award 
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RFP 

RFP 
NRFP 

Consecutive 
Negotiation  

RFP 
RFQ 

Competitive  
Ranking 

Zone 
Contract 

Execution 
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Contract A ITTs and RFPs 
High-Risk Old-School Tendering 

 
 

 The Invitation to Tender is often used for construction 
projects and for the acquisition of certain commodities. Price 
is typically the determining factor for contract award. The 
Invitation to Tender typically adds a significant additional 
layer of legal risk and formality to the tendering process by 
requiring that bids be legally irrevocable for a predefined 
period and by requiring bidders to guarantee their pricing by 
submitting bid bonds.  

The Negotiated RFP Newsletter 



39 

Contract A ITTs and RFPs 
Implied Legal Duties 

 
 

 In Canada, the legal process created by this irrevocable bid 
protocol is referred to as Contract A. Under Contract A, 
purchasers are subject to an implied legal duty to award to 
the low bidder. Bypassing a low bidder in favour of another 
bidder or cancelling the tendering process exposes the 
purchasing institution to “bid shopping” allegations and lost 
profit claims.  
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Contract A ITTs and RFPs 
Courts Have Restricted Contract A Rectifications 

 
 

 
While the UN Model Procurement Law permits the 
acceptance of bids that contain minor variations, the 
Canadian courts have significantly restricted this discretion, 
finding purchasers liable for “bid repair” for correcting pricing 
errors or seeking clarifications and awarding lost profits 
when purchasers breach their implied duty to reject non-
compliant bids. This gives losing bidders significant incentive 
to sue purchasing institutions and to challenge the validity of 
the winning bid.  
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Bird’s Eye View of Contract A Process 
 

Purchaser Issues  
Contract A Tender Call 

Suppliers 

Purchaser 



The Formation of  
Contract A and Contract B 

 Purchaser Issues  
Tender Call 

 
Purchaser Selects  
Bidder’s Tender 

 

 
Bidder Submits  

Compliant Tender 
 

Purchaser’s Offer to Enter Into Contract A 

Purchaser’s Invitation to Treat on Contract B 

Bidder’s Acceptance of Contract A Offer 
Contract A Formed  

Bidder’s Binding Offer to Enter Contract B 

Purchaser Accepts Bidder’s Contract B Offer 

Bidder Must Honour its Tender to Comply With Contract A 



Tender Compliance Controversies 
 

Suppliers Respond 

Non-Compliant Bid 
No Contract A 

Non-Compliant Bid 
No Contract A 

Non-Compliant Bid 
No Contract A 

Compliant Bid 
Contract A 

Compliant Bid 
Contract A 

Compliant Bid 
Contract A 

No Bid 
No Contract A 

No Bid 
No Contract A 
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Formalities Can Be Fatal 
to Validity of Low Bids 

R. Litz & Sons Co. v. Manitoba Hydro 
Manitoba Court of Queen’s Bench, 2006 

In its decision in R. Litz & Sons Co. v. Manitoba 
Hydro, the Manitoba Court of Queen’s Bench 
considered the issue of tender compliance in a 
case dealing with three Manitoba Hydro tender 
calls for heavy equipment contractors. In each 
instance, the rejected bidder had proposed 
alternatives to the tender call requirements. In all 
three instances, the court found that these 
proposed alternatives constituted counter-offers 
that rendered the tenders non-compliant.  
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Formalities Can Be Fatal  
to Validity of Low Bids 

Steelmac Ltd. v. Nova Scotia 
Nova Scotia Supreme Court, 2007 

The case involved a tender call for the installation 
of concrete slab reinforcements for two high 
schools. The low bidder was rejected after it 
submitted the wrong tender submission forms 
with its bid. The bidder sued, arguing that its low 
bid should have been accepted. As the court noted, 
the tender call prescribed the use of a “Bid Form” 
that contained the requisite legal representations 
necessary to create a legally binding bid and the 
other forms lacked the necessary legal 
formalities to create a binding bid. 
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Bidders Lose Major Projects  
Over “Minor” Irregularities 

Aquicon Construction Co. v. Vaughan 
Ontario Superior Court of Justice, 2003 

  
The case involved a tender call for the construction 
of a community centre. The low bidder lost a 
$39 million deal due to a technical irregularity 
in the rate bid form. The city rejected the tender 
since the representative who made the final 
amendments was not listed on the bid form as an 
authorized person. The court upheld the strict 
enforcement of the tendering rules and the 
rejection of the low bid.  
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In this case a $13 million deal was lost due to a 
bid that was rejected for being less than a 
minute late.  The case involved a public utility 
tender call for a plant replacement and 
construction project. The contract went to a 
bidder whose bid was $304,000 higher but 
whose tender was submitted minutes before the 
deadline.  

Bidders Lose Major Projects  
Over “Minor” Irregularities 

Smith Bros. and Wilson (B.C.) Ltd. v. BC Hydro 
British Columbia Supreme Court, 1997 
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Fixing Tender Defects  
Breaks Bid Repair Rule 

During a formal bidding process, purchasers are 
typically under an implied duty to reject non-
compliant tenders. This implied duty prohibits the 
post-bidding correction of material defects in a 
tender. While the practice of correcting tender defects 
is often justified as a “clarification” or “correction” 
exercise aimed at addressing “minor irregularities,” 
these post-tendering activities can constitute “bid 
repair” and result in significant legal liabilities to the 
purchasing institution. To avoid being on the receiving 
end of the next bid repair claim, purchasing 
professionals should tread with extreme caution when 
assessing tender compliance. 
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Privilege Clauses  
Don’t Cure Non-Compliant Bids 

In a formal binding bidding process, a purchaser 
is under a duty to reject non-compliant tenders. 
As the Supreme Court of Canada noted in its 
2000 decision in Martel Building Ltd. v. Canada, 
this implied duty to reject non-compliant 
tenders is one of the cornerstones of a formal 
binding bidding process since.  If a tender is non-
compliant, the bidder is deemed to have failed to 
meet the basic requirements necessary to be 
eligible for contract award.  
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Supreme Court Strikes Down Disclaimer,  
Awards $3.3 Million in Damages 

Tercon Contractors Ltd. v. British Columbia 
Supreme Court of Canada, 2010 

In its controversial, February 2010 five-to-four split 
decision, the Supreme Court of Canada restored 
the trial judgment, struck down the liability 
disclaimer and found the British Columbia 
government liable for $3.3 million in damages. 
With future lost profit claims hanging in the 
balance, the level of protection offered to 
purchasing institutions under their tender 
disclaimers remains highly untested and unclear. 
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Supreme Court Tercon Verdict Sparks  
Mass Recall on Tendering Templates 

The Supreme Court of Canada’s split decision in 
Tercon Contractors v. British Columbia has 
revealed a potentially fatal design defect in the 
tendering templates used by countless purchasing 
institutions across Canada. The decision – which 
saw the Supreme Court confirm a $3.3 million trial 
judgment against the British Columbia government 
and steamroll over the liability disclaimer 
contained in the government’s RFP – graphically 
illustrates the risks of using high-risk Contract A-
based procurement formats. 



52 

Contract A ITTs and RFPs 
No Tailoring of Contract Terms 

 
 

 Furthermore, as reflected under the UN protocols and 
Canadian case law, purchasers are prohibited from 
engaging in post-bid negotiations under the Invitation to 
Tender format. This gives losing bidders another avenue to 
claim lost profits by alleging that post-bid changes, however 
minor, constituted bid shopping, bid repair or unfair process 
infractions.  
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Contract A ITTs and RFPs 
Public Openings Carry Significant Risks 

 
 

 
The UN Model Procurement Law also states that, when an 
Invitation to Tender is used, all bids should be publicly 
opened. However, this public opening protocol is not broadly 
utilized in Canada. In fact, public openings help facilitate bid 
manipulation by allowing a bidder to attend at the deadline 
with two envelopes, one with a competitive bid and another 
with an inflated bid that can be submitted if, through good 
fortune or prior collusion, no other bidder shows up to submit 
a competing offer. For these and other reasons, public 
openings are being phased out of Canadian public sector 
purchasing notwithstanding the UN protocol.  
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Contract A ITTs and RFPs 
No-Negotiation RFP Also a High Risk Format 

 
 

 While listed under the UN Model Procurement Law as an 
RFP format, the No-Negotiation RFP is essentially the same 
format as the Invitation to Tender. Like the Invitation to 
Tender format, bidder pricing in No-Negotiation RFPs is 
irrevocable, contract terms are non-negotiable and tender 
compliance protocols prohibit the acceptance of bids that 
contain irregularities. Like the Invitation to Tender, the No-
Negotiation RFP typically operates within the Contract A 
process rules that make the purchasing institution vulnerable 
to bidder lost profit claims.  
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Contract A ITTs and RFPs 
No-Negotiation RFP: Narrow Spectrum of Usefulness 

 
 

 
The key distinction between the Invitation to Tender and the 
No-Negotiation RFP is that the Invitation to Tender ranks 
suppliers based on the lowest price, whereas the No-
Negotiation RFP combines price and non-price factors to 
rank suppliers based on the highest score. Given its inherent 
restrictions, the No-Negotiation RFP continues to lose 
market share as a viable tendering option since it has little to 
offer when compared against: (a) the relative simplicity of the 
low-bid Invitation to Tender; (b) the flexibility of lower risk 
negotiated RFPs; and (c) the simplicity and speed of lower 
risk RFQ formats.  
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Contract A ITTs and RFPs 
UN Model Legislative Provisions for P3s 

 
 

 
While the Invitation to Tender continues to enjoy widespread 
use in the construction sector for medium-complexity 
projects, the UN Model Legislative Provisions on Privately 
Financed Infrastructure Projects provide a set of protocols 
that complement the new UN Model Procurement Law and 
recognize the use of flexible negotiated RFP formats when 
dealing with complex infrastructure-related construction 
projects. These model legislative provisions reflect a move 
within the construction industry away from their traditional 
tendering formats and towards the flexible formats used by 
many other industries that never adopted the No-Negotiation 
RFP or Invitation to Tender formats in the first place.  
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Negotiated RFPs 
Old Model Law Had Outdated Default Settings 

From the standpoint of facilitating flexible low-risk 
procurements, one of the significant enhancements 
contained in the 2011 edition of the UN Model 
Procurement Law is the expanded scope contemplated for 
negotiated RFP formats. Under the prior 1994 edition of 
the model law, the Invitation to Tender was the assumed 
default format for the procurement of goods and 
construction and RFPs were the default format for the 
procurement of services.  
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Negotiated RFPs 
Opening Up Flexible Formats for More Uses 

 
 

 
The 2011 UN Model Procurement Law dispenses with 
these restrictive assumptions, opening up the use of all 
types of formats to all types of acquisitions, thereby giving 
institutions a complete range of options to choose from for 
each procurement project. This development will help 
accelerate the expanding adoption of negotiated RFP 
formats for goods, services and construction by institutions 
seeking to avoid the risks and restrictions of the Invitation 
to Tender and No-Negotiation RFP formats. Under the UN 
Model Procurement Law, Negotiated RFPs come in two 
standard models: the Consecutive Negotiation RFP and 
the Concurrent Negotiation/BAFO RFP.  
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Negotiated RFPs 
The Consecutive “Rank-and-Run” Negotiated RFP 

 
 

 
The Consecutive Negotiation RFP format ranks proposals 
based on price and non-price factors and then allows the 
purchasing institution to run an accelerated negotiation 
process with the single top-ranked proponent. Within 
Canadian procurement circles, this approach is often 
referred to as the “Rank-and-Run RFP.” As the UN Model 
Procurement Law contemplates, where it becomes 
apparent that the parties cannot come to terms, the 
Consecutive Negotiation RFP allows the purchaser to run 
down the rankings to negotiate with the next-ranked 
proponent.  
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Negotiated RFPs 
Set Specific Timeframe for Negotiations 

 
 

 To supplement the UN model rules, it is useful to 
incorporate a pre-established timeframe for negotiations 
within the RFP negotiation protocols. This helps keep 
competitive pressure on the top-ranked proponent who 
must either close the deal or risk losing the deal to the 
next-ranked competitor. It also enhances the transparency 
of the process since everyone knows the timeframes for 
negotiations when they submit their proposals.  
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Negotiated RFPs 
Concurrent “Best and Final Offer” Negotiated RFPs 

 
 

 The Concurrent Negotiation/BAFO RFP allows the 
purchasing institution to enter into parallel discussions with 
multiple short-listed proponents. The UN Model 
Procurement Law contemplates that the purchaser invite 
at least three proponents into concurrent dialogues before 
providing each of those proponents an opportunity to 
submit its best-and-final-offer. The final ranking is based 
on these final offers and under the UN Model rules the 
award goes to the final top-ranked proponent. 
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Negotiated RFPs 
Streamlining Concurrent RFPs for Broader Use 

 
 

 
To streamline and simplify the approach contemplated by 
the UN protocols, institutions should consider employing a 
“dual track” approach that reduces the number of short-
listed proponents from three to two. This allows for a more 
manageable two-proponent process while maintaining 
competitive pressures through concurrent negotiations. 
Furthermore, to avoid getting bogged down in contractual 
legalities, the process rules should be crafted so that the 
dialogue between the parties focuses on the business 
issues during the concurrent negotiations.   
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Negotiated RFPs 
Fine Tuning Concurrent RFPs for Greater Speed 

 
 

 This way, rather than covering the legal issues with 
multiple concurrent proponents prior to the best-and-final-
offer rankings, the purchasing institution can finalize 
contract terms with the single top-ranked proponent using 
the same contract finalization protocols recognized under 
the Consecutive Negotiation/Rank-and-Run RFP format. 
This helps bring greater speed and efficiency to the 
procurement process while enabling concurrent dialogues 
at the initial stages of the competition.  
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Negotiated RFPs 
Integrating Transparent Rectifications 

 
 

 
Another notable enhancement that can be introduced into 
the negotiated RFP formats is the addition of a rectification 
period during the threshold screening stage of the 
evaluation process. This allows the purchasing institution 
to avoid the trap of tender compliance disputes by allowing 
each proponent the opportunity to rectify their respective 
list of deficiencies. If properly structured with transparent 
and equally applied protocols, this approach encourages 
greater competition and avoids the unfortunate and 
common occurrence of being legally compelled to reject an 
otherwise superior proposal over a relatively minor 
irregularity.  
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The Request for Quotation (“RFQ”) 
Two Formats: Invitational and Open RFQs 

 
 

 The RFQ, which can be used for a broad range of 
standard goods and services, is gaining increasing traction 
as a simple low-risk alternative to the high-risk and highly 
complex Invitation to Tender/No-Negotiation RFP formats. 
At minimum, institutions should consider deploying two 
types of RFQs: Invitational RFQs and Open RFQs.  
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The Request for Quotation (“RFQ”) 
Invitational RFQs for Low-Value Bidding 

 
 

 
Invitational RFQs can be created using simplified offer and 
acceptance protocols, often by way of email 
correspondence, with basic price-based evaluation rules 
and streamlined purchase order contract terms. As noted 
in the UN Model Procurement Law, the RFQ format is 
particularly effective for contracts valued under the trade 
treaty thresholds, where fully open competition is not 
required but where a minimum of three suppliers are 
invited to submit quotes to better ensure that the contract 
pricing is reasonable and that value-for-money is being 
obtained.  
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The Request for Quotation (“RFQ”) 
Open RFQs Can Replace ITTs and No-Negotiation RFPs 

 
 

 
RFQs can also be scaled out for use beyond the three 
quote invitational protocol contemplated by the UN Model 
Procurement Law. Open RFQs can be used for publicly 
posted solicitations for contracts valued over the treaty 
thresholds. This provides a more simplified and lower risk 
alternative to the Invitation to Tender format in situations 
where price is the determining factor. Furthermore, Open 
RFQs can be enhanced with evaluation protocols that 
incorporate price and non-price factors, thereby providing 
purchasing institutions with an alternative to the higher-risk 
No-Negotiation RFP in situations where non-price factors 
will inform the rankings and negotiations are not required.  
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The Architecture and  
Anatomy of Template Design 
By Paul Emanuelli, Procurement Law Office 

 When it comes maintaining tendering templates, 
many institutions try to fend for themselves by filling 
in gaps in their outdated documents with spare parts 
collected over the years from templates used by 
other institutions. This is a high risk practice that 
should be avoided. The increasingly complex legal 
landscape that governs tendering in Canada calls 
for the deployment of professionally designed and 
drafted templates that will assist in creating and 
maintaining proper version control over procurement 
documents.  

This article by Paul Emanuelli was previously published in the July/August 2013 edition of  
Purchasing b2b magazine and is extracted from the Accelerating the Tendering Cycle handbook. 
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Architectural Concepts 
 
 

 The following discussion addresses the dual aspects of 
proper template design: template architecture and 
template anatomy. One of the critical features that 
distinguishes state-of-the-art tendering templates from 
antiquated purchasing documents is the incorporation of 
proper design features based on the principles of 
modularization.  
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Architectural Concepts 
 
 

 Every solicitation document can be modularized into four 
core content categories: (i) a description of requirements 
that sets out what the institution wants to buy; (ii) 
performance terms that will govern payment and 
performance under the awarded contract; (iii) evaluation 
criteria that will determine which supplier will be selected 
for contract award; and (iv) tendering process rules that 
set out the process protocols from the time the 
opportunity is issued through to the contract award and 
debriefing stages.  
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Architectural Concepts 
 
 

 Many templates lack this clean four-pillar architecture, 
which creates incalculable inefficiencies in the drafting 
process and significant downstream interpretive risks. 
Professionally designed templates incorporate this four-
pillar strategy so that the different components 
interoperate while allowing project teams to draft different 
components concurrently prior to final assembly. This 
helps maximize the use of limited drafting time.  
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Core Anatomy of Tendering Terms 
 
 

 
No matter which type of tendering document you are 
using, there are certain core requirements that are 
universal to all solicitation documents and should be 
included as base provisions. These core provisions 
include clauses covering the following: 
 

•  placeholders for users to insert a brief description of 
the requirements and the terms and conditions that will 
govern the performance of the contract; 

•  placeholders for the purchasing institution’s disclosure 
of material information and for the insertion of key 
dates, along with tender submission protocols;  
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Core Anatomy of Tendering Terms 
 
 

 •  provisions providing consents for the use of bidder 
information, as well as process protocols dealing with 
pre-bid communications, confidentiality, conflict of 
interest,  inappropriate conduct, disqualification, tender 
cancellation, de-briefings and bid disputes; 

•  standard evaluation provisions for the screening of 
threshold requirements and the assessment of ranking 
criteria, as well as protocols governing contract award 
to the top-ranked supplier; and 
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Core Anatomy of Tendering Terms 
 
 

 •  legal disclaimers regarding work estimates, exclusivity 
and work volumes, as well as disclaimers stating that 
suppliers bear their own bidding costs. 

In addition to the core terms, tendering templates also call 
for specialized provisions based on the specific type of 
procurement format, which would include bid irrevocability 
and bid bond protocols along with the appropriate 
reserved rights and privileges for Invitation to Tender 
formats, and “no claims” covenants, rectification 
processes and negotiation protocols for Negotiated RFP 
formats.  
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Professional Design 
 
 

 
While this list is by no means exhaustive, it provides a 
benchmark against which you can measure the content of 
your existing tendering templates in order to determine 
whether you can get by with some minor spot repairs or 
whether it’s time for a template overhaul. As purchasing 
professionals know, it’s hard to keep things simple when it 
comes to tendering templates. It takes experience and 
precision to balance the complexity of the tendering 
process with the need to maintain simplicity and ease of 
use for end-client departments. Purchasing institutions 
should therefore select the right design team when 
assigning someone to tool up their procurement playbook. 
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