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The Art of Selection 
Building Defensible Evaluations 

It’s been a tough year for government evaluators.  
Within a few short months of the $40 million lost profit 
judgment in Envoy Relocation Services Inc. v. Canada, 
the federal government was ordered to trial to defend 
itself against a $250 million lost profit claim in TPG 
Technology Consulting Ltd. v. Canada.  These high-
profile bid challenges beg a critical question: Are 
evaluation disputes over issues like flawed volume 
estimates, consensus scoring miscalculations and 
allegations of bias inevitable project hazards or can 
public institutions apply better due diligence measures 
and avoid these costly legal entanglements?  



Unfair Incumbent Advantage Leads to $40 Million Lost-Profit Award  
 

Envoy Relocation Services Inc. v. Canada (Attorney General)  
Ontario Superior Court of Justice  

In its April 2013 decision in Envoy Relocation 
Services Inc. v. Canada (Attorney General), the 
Ontario Superior Court of Justice found the 
government of Canada liable for having unfairly 
favoured the incumbent service provider over 
competing bidders by making inaccurate 
disclosures of anticipated work volumes in its 
solicitation document. The case dealt with an 
RFP issued in 2004 for the provision of 
relocation services and contemplated two 
contract awards: the first for the Canadian 
Forces and the second for the government of 
Canada and the Royal Canadian Mounted 
Police. The incumbent service provider, Royal 
LePage Relocation Services (“RLRS”) won both 
contract awards, valued at approximately $1 
billion. A competing bidder, Envoy Relocation 
Services Inc., contested the outcome and 
brought a lost profit claim.  

Disclosure Duty - Inaccurate Disclosure of Anticipated Volumes Unfairly Favours Incumbent in Price Evaluation  

In its lengthy account of the relevant 
background facts, the court noted that the chain 
of events material to the dispute over the 2004 
RFP actually arose during a prior 2002 RFP 
process for the same services. As with the 2004 
process, RLRS was the incumbent service 
provider during the 2002 RFP process. After 
RLRS won the contract award resulting from 
the 2002 process, the government discovered 
irregularities relating to the conflict of interest of 
one of its employees who had attended a boat 
cruise with an RLRS official. The government 
also discovered that the 2002 evaluation 
process was flawed due to an unreasonably 
compressed posting period that unduly 
favoured the incumbent, as well as by the use 
of vague threshold evaluation criteria and 
flawed scoring formulas that resulted in the 
disqualification of all bidders except the 



Envoy Relocation Services Inc. v. Canada (Attorney General)  
Ontario Superior Court of Justice  

incumbent. The government decided to 
terminate the 2002 contract early, which 
resulted in the 2004 RFP process.  
 
As the court observed, a third critical latent 
defect in the 2002 process, which carried over 
to the 2004 process, was the government’s 
failure to accurately disclose the anticipated 
work volumes for the property management 
services component (“PMS”) of the contract. 
PMS were to be provided to those relocated 
employees who, instead of selling their homes, 
chose to rent them out after moving. The price 
evaluation formula in both 2002 and 2004 
called for proponents to bid a percentage figure 
for performing PMS based on an assumed 
number of employees who would require that 
services. However, as the court noted, the 
percentage of relocating employees who opted 
to rent out rather than sell their homes was far 

lower than what the government represented in 
the 2002 and 2004 RFPs. This translated into a 
significant unfair advantage to the incumbent, 
who was privy to the actual low historical 
numbers for PMS and bid no additional charge 
for PMS while the competing bidders bid a fair 
market value based on the volume of work set 
out in the RFPs. As the court concluded, this 
translated into a $42 million pricing advantage 
to the incumbent over the plaintiff Envoy in the 
2002 RFP process and to a $48 million 
advantage over Envoy in the 2004 process: 
 
“PMS was nevertheless seldom used. The Office of 
the Auditor General ("OAG") found that only 183 
relocations of transferees occurred using PMS out of 
a total 81,000 moves in the Canadian Forces for the 
six years from 1999 to 2005. Thus, less than one 
quarter of 1 percent (.00225) made use of the service. 

Disclosure Duty - Inaccurate Disclosure of Anticipated Volumes Unfairly Favours Incumbent in Price Evaluation  
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“Apparently, PMS as a subject matter received little 
attention from the drafters of the RFPs. I say this 
because the formula found in the RFPs used 
estimated volumes of 7200 moves requiring PMS. 
This amounted to 43,200 projected instances over the 
same six year period described by the OAG. Like so 
much in this lawsuit, no explanation was ever 
provided for this remarkable disparity in PMS volumes 
by a factor of approximately 250 times. 
 
“More remarkable still, Royal LePage Relocation 
Services ("RLRS"), the incumbent in the 1999 Pilot 
Program that was to be converted into a permanent 
program by the 2002 RFPs, bid 0 percent on PMS. 
This meant that PMS would be provided free to 
transferees. RLRS would pay its Third Party Suppliers 
for these services. 
 
“More importantly, it meant that RLRS tendered 0 
dollars for this item as part of its total price 
component. Conversely, the plaintiffs ("Envoy") wrote 
8 percent into the BOP formula. When monetized, this 

amounted to a bid of over $42 million for the same 
services. 
 
“I find that the differential is accounted for by RLRS 
using its insider knowledge of the actual PMS 
volumes; knowledge that it was aware of as 
incumbent. Envoy, on the other hand, bid the fair 
market value of its Third Party Suppliers using the 
grossly over-estimated volumes of PMS described in 
the formula. 
 
“I say that the bid was remarkable, not only by the 
differential in pricing of the parties, but because PMS 
was a "flow-through" service providing no revenues 
for RLRS. This meant that to the extent of the 
differential between the actual value of the services 
over seven years, i.e. around $200,000, and the bid 
price of its competitors, i.e. $42 million, and $48 
million by Envoy in 2004, RLRS had options on how 
to use the "PMS premium".” (paras. 4-9) 
 
The court determined that by allowing RLRS to  

Disclosure Duty - Inaccurate Disclosure of Anticipated Volumes Unfairly Favours Incumbent in Price Evaluation  
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bid zero for the PMS service category, the 
government had in effect accepted a non-
compliant bid from the incumbent. It also 
concluded that Envoy was prejudiced by the 
misleading PMS volumes and that this 
misrepresentation had undermined the integrity 
of the bidding process: 
  
“I conclude that had accurate PMS volumes been 
provided to non-incumbent bidders, it would have 
become immediately apparent that the PMS tendering 
provisions were a scam by their use of egregiously 
inflated PMS volumes that in no way could be 
described as "estimates". I further conclude that this 
would have resulted in a new PMS formula being 
used and the evaluation conducted on the basis of 
fair provisions. 

 
“As the results of the bidding process were unfair, I 
consider the implied term must exist using the test of 
obviousness developed by the Supreme Court that 

focuses on upholding the integrity of the procurement 
process.” (paras. 1312-13) 
 
The court also determined that the government 
had breached its duty to conduct a fair 
evaluation process since the incorrect volume 
estimates constituted a hidden preference in 
favour of the incumbent:  
 
“Evidence of the unfair advantage in the concealed 
terms of the PMS was again confirmed by Mr. Singh 
knowingly not taking steps to obtain actual volumes, 
or confirm with bidders his knowledge that the 
estimates were grossly misleading and would lead to 
disproportionate outcomes if relied upon. 
 
“Accordingly, I conclude that the Contract A of the 
2004 CF and GOC/RCMP contained a duty of fair and 
equal treatment that concealed preferences to the 
advantage of any bidder should not be contained in 
the tender documents. By reason of the PMS 

Disclosure Duty - Inaccurate Disclosure of Anticipated Volumes Unfairly Favours Incumbent in Price Evaluation  
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provisions (as well as the method of selection terms) 
contained in the 2004 RFP that provided a concealed 
unequal and unfair advantage to RLRS, the 
defendant violated the implied duty of fair and equal 
treatment.” (paras.  1333-34) 
 
The court rejected the government’s assertions 
that the hidden flaws in the process did not 
constitute unfairness since all of the tenders 
were evaluated consistently according to the 
terms set out in the RFP. Rather, the court 
found that the duty of fairness extends beyond 
the narrow scope of determining whether the 
evaluation was conducted in accordance with 
the terms of the RFP and also includes the duty 
to accurately disclose relevant performance and 
evaluation considerations upon which the bids 
will be evaluated: 
 

“[…] the simplest answer is that the definition of what 
constitutes an unfair evaluation would include an 
 

evaluation carried out on an RFP that includes 
concealed advantages or disadvantages to any 
bidder. Any aspect of the tendering process upon 
which an evaluation is based is part of the evaluation 
process. Accordingly, if the tender terms are 
inherently unfair because of undisclosed preferences, 
the evaluation based on those tender terms is equally 
unfair. The jurisprudence upholds this result.” (para. 
1339)  
 
The court determined that Envoy would have 
won the two 2004 contract awards had RLRS’s 
zero-PMS-cost tender been disqualified as non-
compliant. It concluded that Envoy was entitled 
to lost profits for the 2004 contracts, as well as 
50 percent of its lost profits for the lost 
extension periods under those contracts. The 
court awarded Envoy over $30 million in lost profits. 
 
In its subsequent follow-up judgment in May 
2013, the court increased the lost profit   
  

Disclosure Duty - Inaccurate Disclosure of Anticipated Volumes Unfairly Favours Incumbent in Price Evaluation  
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damages award by approximately $1 million 
based on revised lost profit calculations. It also 
awarded over $3 million in pre-judgment 
interest, as well as legal costs at the full 
indemnity scale (rather than at a lower partial 
compensation scale) which amounted to almost 
$4.8 million. As the court noted, awarding legal 
costs at the full indemnity scale is reserved for 
extreme situations of defendant misconduct. 
The court found that the government’s conduct 
in the procurement process and subsequent 
legal proceedings warranted this higher award 
of legal costs in favour of the plaintiff:  
 

“I disagree with the defendant's submission that there 
was no deliberate conduct on its part. The 
concealment of crucial evidence that played a major 
role in the outcome of the case and misled the court 
is grave misconduct. Moreover, this conduct was 
intended to conceal signif icant del iberate 
reprehensible conduct prior to litigation. 

 

“I also reject defendant's submission that the conduct 
of Mr. Goodfellow and Mr. Singh at trial related merely 
to findings of credibility "which are the kind of 
assessment the trial judges are required to make on a 
daily basis" and do not constitute "a rare and 
exceptional circumstance", quoting again the Hunt 
decision as the basis for this argument. 
 
“The Crown's misconduct is not judged merely as an 
everyday credibility finding. The untruthfulness is 
crucial to findings of fact on intention. Moreover, the 
lack of credibility in combination with the attempts of 
concealment, undermine the entire foundation of the 
defendant's case, coming as it does from their two 
key witnesses.” (paras. 99-101) 
 
While the court had ruled against awarding 
punitive damages in its initial judgment, in its 
subsequent judgment, it cited the public’s 
expectation of probity on the part of public 
officials as a significant factor that weighed in 
favour of the higher legal costs award: 

  
Disclosure Duty - Inaccurate Disclosure of Anticipated Volumes Unfairly Favours Incumbent in Price Evaluation  
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“… I am taken aback that Federal public servants are 
the perpetrators of the misconduct. I do not think that 
it is an error in principle to hold public servants to a 
"higher" consequence when their behaviour stuns the 
court, because it thought this would not happen from 
persons holding responsible positions of public trust 
and whose actions are intended to be guided by the 
public interest. … . 
 

“Canadians count on our public service acting 
honestly, fairly and with the utmost integrity. It is not 
simply a matter of being competent or achieving 
results through expediency that meets the needs of 
the governmental entities or their personnel at the 
expense of principle. The public sector is expected to 
act on and execute our values in its daily interactions 
with the other components and members of our 
society. When it does not adhere to fundamental 
principles of good governance and fairness in 
important matters such as the procurement of goods 
and services, the courts and the public are shocked, 
breeding cynicism and lack of respect for our 
institutions. …  

“Accordingly, I conclude that the plaintiffs are entitled 
to their costs on a full indemnity.” (paras. 138-39 & 
141) 
  
As this case illustrates, perpetuating a 
previously unfair RFP process by using hidden 
factors that unfairly favour an incumbent 
amounts to a breach of a purchasing entity’s 
duty of fairness and can give rise to significant 
legal exposure when competing bidders launch 
legal challenges. Furthermore, engaging in 
inappropriate conduct to conceal those 
improprieties during the resulting litigation only 
serves to further undermine the credibility of the 
purchasing entity before the court and 
compound legal liabilities. In this instance, the 
total damages awarded amounted to almost 
$40 million, rendering a significant blow to the 
taxpayer, and to taxpayer confidence in the 
government’s procurement processes.  

 
 Disclosure Duty - Inaccurate Disclosure of Anticipated Volumes Unfairly Favours Incumbent in Price Evaluation  



Federal Court of Appeal Orders Trial in $250 Million Lost-Profit Bias Claim 
 

TPG Technology Consulting Ltd. v. Canada 
Federal Court of Appeal 

In its July 2013 decision in TPG Technology 
Consulting Ltd. v. Canada, the Federal Court of 
Appeal reversed the September 2011 decision 
of the Federal Court of Canada, which had 
previously dismissed an unsuccessful bidder’s 
claim of bias in a government evaluation 
process. The claim dealt with a federal 
government procurement process valued at 
approximately $428 million for the acquisition of 
information technology engineering and 
technical support services. An unsuccessful 
bidder launched an action seeking over $250 
million in damages against the federal 
government. The losing bidder claimed that PPI 
Consulting Ltd. (“PPI”), the external consulting 
firm retained by the government to assist in the 
evaluation process, was biased against it and 
lowered its score during consensus scoring 
sessions.  

Prior Dismissal Reversed by Court of Appeal - Tender Compliance - Post-Award Conduct Relevant to Winning Bidder’s Compliance  

As the trial court detailed, the plaintiff claimed 
that the consensus scoring had been arbitrarily 
applied by PPI, who they claimed had a pre-
existing bias against them as a “body shop”: 
 
“TPG claims that PPI, the third party facilitator “had a 
manifest bias against awarding the contract to TPG 
and disparaged TPG as a ‘body shop’” (see Powell 
affidavit para 15). The evaluation consisted of a 
consensus score model whereby the five evaluators 
would meet to discuss their individual scores and then 
arrive at a consensus score. TPG alleges that these 
consensus scores were arbitrarily applied to 
unjustifiably reduce TPG’s scores. Additionally, PPI 
maintained control over the evaluation record and at 
some point changes were made to the evaluation 
record that resulted in lower scores for TPG.” (para. 65) 
 
The plaintiff alleged that the government had 
selected the consensus scoring method  



TPG Technology Consulting Ltd. v. Canada 
Federal Court of Appeal 

because its high subjectivity allowed personal 
biases to infiltrate the evaluation. In support of 
its allegations, the plaintiff pointed to 
disparaging public remarks attributed to the 
president of PPI as evidence that bias had 
tainted the evaluation process: 
 
“The appropriateness and effectiveness of consensus 
method itself, specifically chosen by PWGSC in an 
effort to produce the fairest result by ensuring that 
evaluators are using a consistent understanding of 
the requirements, is questioned by TPG. During the 
hearing, counsel for TPG advanced the argument that 
PWGSC intentionally selected the consensus model, 
the most subjective model in their view, as a way to 
allow personal bias and preferences to infiltrate the 
process. The bias was one against “body shops” - 
TPG maintaining that Mr. Tibbo might have had a 
prejudice against small companies and “body shops” 
as Mr. Howard Grant, president of PPI was quoted in 
an industry publication in 2009, as speaking 
disparagingly of “body shops.”” (para. 87) 

 

With respect to the consensus scoring 
sessions, the court noted that PPI presided 
over group discussion to address instances 
where the five evaluators had arrived at 
different scores. While the court noted that 
some errors occurred during PPI’s tabulation of 
the consensus scores, it also cited affidavit 
evidence submitted by the individuals who were 
involved in the process who swore that, 
contrary to the plaintiff’s allegations, they had 
not been influenced by anyone to alter the 
plaintiff’s scores or manipulate the outcome of 
the evaluation: 
 
“When the consensus phase was completed, the pre-
set weights were applied to the scores and the results 
were added to reach the final score for each bidder. 
The consensus phase took place between September 
22 and September 27, 2006. During the meetings, Mr. 
Tibbo was assisted by Ms. Mairi Curran, who entered   
 

Prior Dismissal Reversed by Court of Appeal - Tender Compliance - Post-Award Conduct Relevant to Winning Bidder’s Compliance  
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individual scores into the PPI computer. The 
computer was connected to a projector which 
displayed the monitor on a screen for all of the 
evaluators to see. If all five evaluators entered the 
same score, that would be recorded as the 
consensus score. When the scores were different, a 
moderated discussion ensued. Mr. Tibbo recorded the 
consensus scores in a paper back-up referred to as 
the Master Evaluation Binder. The evaluators would 
then record the consensus score in their individual 
binders. 
 
“Although PPI would normally print out a copy of the 
report on site for the evaluators sign-off, Mr. Tibbo 
explained that they did not have access to a printer at 
that facility where the technical evaluation took place. 
Consequently, Mr. Tibbo printed off copies of the 
report on October 2, 2006 and provided them to Mr. 
Hamid Mohammad, Contracting Authority for 
PWGSC. On October 3, 2006 Mr. Tibbo e-mailed Mr. 
Mohammad a summary spreadsheet. The data had 
been manually entered into the spreadsheet. On   

October 12, 2006 the final results spreadsheet was 
provided - this was extracted directly from the 
ERGOV software onto the spreadsheet. 
 
“Mr. Tibbo admits that there was an error in the 
spreadsheet that he manually compiled on October 2, 
2006. What he initially thought was a rounding error 
turned out to be a transposition error. This error, 
however, had no effect on the final technical result. 
Additionally, the final October 12 spreadsheet did not 
contain any human errors. 
 
“A meeting was held on October 27, 2006 to address 
the concerns of Mr. Mohammad. Substantiating 
comments were provided for some consensus scores 
as a result, but no scores were changed. The 
evaluators then signed off on each bid. Mr. Tibbo 
swears in his affidavit that at no time prior during or 
after was he approached by or influenced by anyone 
seeking to secure a particular outcome, nor did he 
witness any such activity. Similarly, Mr. Bartlett 

Prior Dismissal Reversed by Court of Appeal - Tender Compliance - Post-Award Conduct Relevant to Winning Bidder’s Compliance  
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provided an affidavit testifying to the fairness and 
transparency of the evaluation process.” (paras. 
74-77) 
 
The trial court rejected the plaintiff’s allegations 
of impropriety in the evaluation process, finding 
that the plaintiff failed to prove its theory of a 
tainted and biased evaluation:  
 

“In my view, TPG has failed to provide any evidence 
that supports their theory that there was some kind of 
wrong-doing on the part of the PWGSC either during 
the evaluation process or following contract award. 
TPG’s theory seems to largely rest on the claim that 
PWGSC was biased against TPG and that the 
technical evaluation scores were changed at some 
point. TPG cannot explain where the alleged bias 
came from or how it was manifested, nor can TPG 
explain who changed the marks, or when and how 
they were changed. The theory that they were indeed 
changed is based on the fact that the “official” 
technical scores differed from allegedly rumoured and 
expected scores. 

 

“During his examination for discovery, Mr. Powell 
admitted that he had no concerns with the honesty 
and integrity of any of the five evaluators, but was 
concerned that there was some kind of re-evaluation 
after the evaluators submitted their scores, resulting 
in arbitrarily lowered scores for TPG. Mr. Powell 
surmises that Mr. Tibbo changed the scores since he 
controlled the scores at the time they must have been 
changed (see tab 3 of the Relevant Portions of the 
Examination of Donald Powell) and that he was likely 
directed to change the scores by PWGSC officials. 
Mr. Powell was unable to elaborate on who might 
have directed Mr. Tibbo to change the scores, 
answering question 419 on examination for discovery, 
“I imagine he was directed, but I don’t know who 
directed him, I don’t know, you know, I’m not the FBI, I 
can’t find out who told him to do it.” (Applicant’s 
Motion Record, pg 2107). The questioning continued: 
 

“Q: And how do you know, sir, what basis do you 
allege that, in fact, the scores were changed by 
anybody? 

 

Prior Dismissal Reversed by Court of Appeal - Tender Compliance - Post-Award Conduct Relevant to Winning Bidder’s Compliance  
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“A: Because the scores are simply impossible to 
believe, for starters. And they don’t make sense on 
certain wise and the bias against our score was 
obvious. 
 

“Q: Is it not possible, sir, that the original five 
evaluators came to what you’ve described as the 
impossible results and that Mr. Tibeault [sic] had 
nothing to do with it? 
 

“A: No, it’s not possible. Jim Bezanson told us what 
the scores were like, and he was really in charge of 
the evaluation team. He had no idea what the new 
scores were like, not a clue. He knew what the old 
scores were like, the real scores. 
 

“Mr. Powell and Mr. Stanley Estabrooks, Infrastructure 
Manager at TPG, refer to Jim Bezanson as the ETS 
RFP Evaluation team leader throughout their 
affidavits. The Crown clarified at the hearing that Jim 
Bezanson was in fact, just a member of the five-
person evaluation team. Mr. Bezanson left PWGCS 
after receiving a job offer at Canada Post in mid- 
 
 
 
 

November 2006, after the evaluation had been 
completed. The above exchange refers to a 
telephone conversation that Mr. Estabrooks initiated 
with Mr. Bezanson in March 2007, during which Mr. 
Bezanson allegedly expressed surprise that CGI was 
rumoured to have received a much higher technical 
score, as he was under the impression that the 
results of the technical evaluation were, “very 
close” (see Estabrooks affidavit at para 22). Mr. 
Estabrooks conceded on cross-examination that he 
did not know what Mr. Bezanson meant by “very 
close” (Applicant’s Motion Record, Vol 7, pg 1975). 
Mr. Estabrooks nonetheless relayed the contents of 
this conversation to Mr. Powell who concluded as a 
result, that the technical scores had been changed 
without Mr. Bezanson’s knowledge or participation 
and that litigation was necessary to determine exactly 
how the “official” technical scores had been derived, 
and how they had been changed without Mr. 
Bezanson’s knowledge. 

Prior Dismissal Reversed by Court of Appeal - Tender Compliance - Post-Award Conduct Relevant to Winning Bidder’s Compliance  
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“I am not satisfied that TPG is able to provide any 
evidence beyond mere speculation and conjecture to 
suggest that a trial is warranted to further flesh out 
this allegation. The theory that the scores changed is 
based on vague, second-hand information extracted 
in the course of a personal phone call interpreted with 
the most conspiratorial gloss. I am sure that TPG was 
disappointed with the results, and this disappointment 
has largely fuelled this litigation.” (paras. 78-81) 
 
The trial court therefore dismissed the plaintiff’s 
$250 million claim against the government.  
 
However, the Federal Court of Appeal disagreed 
with the trial court’s conclusions, finding that it 
had misapplied the rule for summary judgment 
and that there remained issues regarding 
liability that warranted a full trial: 
 

“The judge's description of TPG's claim for damages 
for breach of contract in relation to the bid evaluation  
process refers to allegations of bias and inexplicable 

changes to the evaluations. However, that is not a 
complete description. The complaint in substance is 
that the bids were not fairly evaluated. Although the 
Crown adduced considerable evidence in an attempt 
to establish the integrity of the evaluation process, 
that evidence did not squarely answer all questions 
about the fairness of the bid evaluations. 
 

“I will illustrate this point by one example: the 
documents that refer to the evaluation of the bids in 
respect of sections 3.3.3 and 3.3.5 of the request for 
proposals. Those provisions deal with performance 
and service level metrics. TPG alleges, and the 
Crown does not deny, that the scoring of those 
provisions was of critical importance in the final 
ranking of the bids. If they were unfairly evaluated, it 
is probable that the entire bid was unfairly evaluated. 
 

“The record discloses some evidence of confusion on 
the part of the evaluation team about the meaning of 
sections 3.3.3 and 3.3.5 and how they ought to be 
scored, which indicates a controversy about their 
correct interpretation. It is not denied that there was   

Prior Dismissal Reversed by Court of Appeal - Tender Compliance - Post-Award Conduct Relevant to Winning Bidder’s Compliance  
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some confusion in that regard in the course of the 
evaluation process. 
 

“More importantly, however, there is evidence that 
could support the allegation of TPG that the final 
scoring of those items is not reasonably 
justifiable.” (paras. 9-12) 
 
In determining that there remained outstanding 
issues that warranted at trial, the Federal Court 
of Appeal also clarified the Supreme Court of 
Canada’s rule from Double N Earthmovers v. 
Edmonton (City) and held that post-award 
conduct could be relied on as evidence of 
whether a winning tender was compliant or non-
compliant. This point was material to whether 
there were issues that required a trial since the 
winning bidder had allegedly planned to use 
TPG’s former employees in the performance of 
the awarded contract. As the Federal Court of 
Appeal observed, the 

availability of those employees was something   
far from certain and therefore brought the 
compliance of the winning tender into question: 
 

“According to TPG's interpretation of the relevant 
provisions in the request for proposals, a bid is non-
compliant unless, when the bid is submitted, each of 
the bidder's proposed resources is either an 
employee of the bidder, an individual who had 
consented to be named as a resource, or an 
individual whose employer had so consented. This 
necessarily implies, in TPG's submission, that a bid is 
non-compliant if the bidder proposes to rely on 
incumbent resources (that is, the resources of TPG) 
for whom consents do not exist and cannot be 
obtained. The Crown does not agree with that 
interpretation of the provision. 
 

“The Court was referred to a number of provisions in 
the request for proposals and related documents that 
are said to assist in defining the bidder's obligation to 
establish that if awarded the contract it will have the  

 
Prior Dismissal Reversed by Court of Appeal - Tender Compliance - Post-Award Conduct Relevant to Winning Bidder’s Compliance  
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resources to perform the services required by the 
contract. However, in my view the contractual 
documents are ambiguous on that point, and 
therefore the merits of TPG's proposed interpretation 
cannot be determined in the absence of a full 
evidentiary record. That is sufficient to establish the 
existence of a trial issue on a fundamental aspect of 
TPG's claim.” (paras. 19-20) 
 
As this case illustrates, while losing bidders 
who allege improprieties in an evaluation 
process bear the onus of proving their 
allegations, the Federal Court of Appeal’s ruling 
provides the plaintiff with the opportunity to 
have its day in court to substantiate its bias 
allegations. Given the $250 million lost profit 
claim that hangs in the balance, a future finding 
of bias by the trial court could prove costly to 
the government.  

Irrespective of the final outcome of this 
controversial case, purchasing institutions 
should take note that public comments made by 
their officials and by their consultants can be 
used against them in legal proceedings in an 
attempt to impugn the integrity of an evaluation 
process. Furthermore, when employing 
consensus scoring, purchasing institutions 
should ensure that such processes are 
implemented with a high degree of diligence 
since: (i) scoring changes arising out of 
consensus scoring can be subject to a legal 
challenge; and (ii) tabulation errors arising out 
of such sessions, however innocuous or 
inadvertent, can be used against the institution 
to launch protracted legal proceedings and 
create significant legal exposure.  
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Court Upholds Rejection of Misrepresenting Bidder  

Rankin Construction Inc. v. Ontario 
Ontario Superior Court of Justice  

In its January 2013 decision in Rankin 
Construction Inc. v. Ontario, the Ontario 
Superior Court of Justice upheld the 
government’s decision to disqualify a bidder 
whose bid contained misrepresentations. The 
dispute dealt with a tender call issued by the 
Ontario Ministry of Transportation for the 
widening of a Highway 406 in the Niagara 
region. Rankin’s low bid was rejected as non-
compliant. It took issue with its rejection and 
sued the Ministry for lost profits. The court 
ultimately determined that the bid was validly 
rejected due to Rankin’s failure to accurately 
disclose the amount of domestic steel it 
intended to use for its project. 
  
As the court summarized, following the public 
opening of bids and prior to the award of a 
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contract, a competing bidder and the local road 
builder’s association disputed the accuracy of 
the Canadian content representations in 
Rankin’s tender: 
 

“Following the tender opening, the MTO published a 
list of the bidders showing Rankin as the low bidder 
on both the Total Tender and the Total Adjusted 
Tender. In accordance with the Instructions to 
Bidders, the three lowest bidders were required to 
submit additional documentation to the MTO, 
including a detailed list of its unit prices for the various 
components of the project. These documents were 
utilized by the MTO to carry out a pre-award 
evaluation of the three lowest tenders. 
 

“Some time prior to October 11, 2005 the MTO 
received a complaint from a competing bidder Hard 
Rock Paving ("Hard Rock") that Rankin's bid was too 
low to do the work on the project. Hard Rock followed 
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up with a letter dated October 12, 2005 asserting that 
Rankin's bid was not compliant for failure to include 
H-Piles in its declared Value of Imported Steel since 
H-Piles are not manufactured in Canada, and 
claiming that the contract should be awarded to it as 
the next lowest bidder. The MTO received a letter 
dated October 19, 2005 from the Ontario Road 
Builders' Association ("ORBA") to a similar effect, 
asserting that, if it was found that Rankin's bid did not 
properly declare the foreign origin of the H-Piles, its 
tender should be declared informal, or non-compliant, 
and the contract awarded to the next lowest bidder. It 
is noted that Hard Rock was a member of ORBA but 
Rankin was not.” (paras. 12-13) 
 
The Ministry decided to look behind the 
accuracy of Rankin’s Canadian content 
calculations. It found that the concerns were 
valid. The Ministry ultimately determined that 
Rankin’s low bid should be rejected in order to 
preserve the integrity of the bidding process: 
  

“Mr. MacLean and Mr. Hennum each testified that the 
primary consideration behind the Ministry's decision 
was the perceived need to maintain fairness among 
all bidders and the integrity of the tender process. In 
reference to the discretion clause at para. 11.1 of the 
Instructions to Bidders, by which the MTO retained 
the right to reject any or all tenders and to waive 
irregularities "in the Ministry's interest", Mr. MacLean 
testified that the key interest of the Ministry at the time 
was the maintenance of the integrity of the bidding 
process. He considered that a waiver by the Ministry 
of the non-compliance in Rankin's bid would not be 
fair to all bidders. He questioned how confidence in 
the Ministry's tender process could be maintained 
among contractors if the Ministry, having received a 
complaint about a non-compliant bid, chose to ignore 
the issue and accept a bid determined to be non-
compliant.” (para. 19) 
  
Rankin challenged its disqualification, arguing 
that that the Supreme Court of Canada’s 
precedent-setting decision in Double N 
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Earthmovers v. Edmonton (City) prohibited 
purchasers from looking behind representations 
made in a bidder’s tender. The court disagreed, 
noting that the Supreme Court of Canada’s 
Double N decision held that purchasers were 
not required to investigate allegations of 
misrepresentation and non-compliance raised 
by competing bidders, but that they continued 
to have the right to do investigate where 
concerns over the val idi ty of bidder 
representations arose. In distinguishing the 
facts in the dispute from those in Double N, the 
court noted that in the latter, the City of 
Edmonton was sued after it failed to look 
behind the low bidder’s misrepresentation but 
that in this case the Ministry had chosen to 
exercise its right to make further inquiries after 
receiving bids: 

“The situation in the present case is different. The 
question is not whether there is a duty owed by an 
owner to all tenderers to carry out investigations of 
bids for non-compliance, but rather whether an owner 
is disentitled to carry out such an investigation, and 
whether, if it does so at the instance of a rival bidder, 
it thereby breaches an obligation to the low bidder 
whose bid is found to be non-compliant as a result of 
the investigation.” (para. 28) 
  
In court justified its rejection of Rankin’s 
assertion that purchasers were prohibited from 
investigating the accuracy of tender compliance 
information in a bid since turning a blind eye in 
the face of concerns over misrepresentation 
would undermine confidence in the tendering 
system: 
 

“In my view, to require an owner to stay its hand and 
refrain from making enquiries in the face of 
information that it will be impossible for a bidder to   
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fulfil a material requirement of its bid, and to award 
the contract to such a bidder, does not promote the 
integrity of the bidding process. Public sector owners, 
such as the MTO in this case, have a long-term 
interest in protecting of the integrity of the bidding 
process. Their concern is not necessarily restricted to 
the individual project under consideration, but with the 
maintenance of a vigorous and competitive tendering 
process on future projects. Anything which would 
dissuade potential bidders from participating in the 
bidding process in the future, due to a perception of 
unfairness in the process, would not be in the public 
interest.” (para. 39) 
 
In rejecting Rankin’s argument, the court 
agreed with the Ministry’s assertions that 
purchasers have the right to investigate valid 
concerns over bidder misrepresentations that 
related to compliance of the bid: 
 

“To impose a blanket prohibition on the right of a 
 

tender-calling authority to investigate whether it is 
possible for a bidder to fulfil the terms of its tender 
would threaten the integrity of the bidding process by 
encouraging the submission of bids which, while 
compliant on their face, may give bidders an unfair 
advantage over other bidders. To maintain an 
entitlement, but not an obligation, for an owner to 
investigate whether compliance is possible, would 
encourage bidders to rigorously prepare and 
scrutinize their bids to achieve compliance or run the 
risk of having their bids ruled to be non-compliant. 
 

“To entitle owners to investigate allegations of non-
compliance, but not require them to do so, would 
address the concern expressed by the majority in 
Double N respecting the danger of unwarranted 
attacks by rival bidders resulting in possible unequal 
treatment of bidders and frustration of the process, by 
giving owners to right to choose to investigate only 
allegations of non-compliance considered to be 
legitimate and bona fide.” (paras. 42-43) 
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In coming to its conclusion, the court also 
determined that the Ontario government’s 
Procurement Directive and Procurement 
Operating Policy did not prohibit such 
investigations and that, in any event, these 
internal procedures were not expressly 
incorporated into the tender call rules and were 
therefore not part of the rules of the particular 
tendering process.  
  
The court ultimately determined that Rankin’s 
bid contained material factual inaccuracies 
since it understated the amount of foreign steel 
required to do the work. This led to the 
inaccurate calculation of the Canadian content 
for the purposes of the 10 percent domestic 
preference and thereby impacted the price 
calculation in Rankin’s bid. The court therefore 
determined that the Ministry had properly 

rejected the bid as non-compliant due to those 
misrepresentations: 
 

“The accuracy of the Declared Value of Imported 
Steel is therefore crucial to the determination of the 
low bidder, as it bears directly on the Adjusted Total 
Tender of each bidder. An understatement by a bidder 
of its Declared Value of Imported Steel would 
therefore give that bidder an advantage over others in 
the tender process. 
 

“The PPCC formed an integral and fundamental 
element of the tender scheme for the project. Non-
compliance with the requirement to provide an 
accurate Declared Value of Imported Steel would 
therefore be regarded prima facie as a material non-
compliance. Because of the importance of the PPCC 
to the tender scheme, the MTO was entitled to rely on 
an expectation that submitted declarations of the 
value of imported steel would be accurate.” (paras. 
62-63) 
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As the court noted, taking the facts in Rankin’s 
bid at face value would have resulted in an 
improper evaluation and improper award. The 
Ministry was therefore justified in looking behind 
the representations and rejecting Rankin’s bid. 
 
In concluding its decision, the court also applied 
the governing three-part test from the Supreme 
Court of Canada’s Tercon Contractors Limited v. 
British Columbia (Transportation and Highways) 
decision and determined that even if the bid 
had not been validly rejected, the limitation of 
liability provision in the Ministry’s tender would 
have shielded the Ministry from liability to 
Rankin for lost profits. This conclusion is in line 
with prior decisions where the courts have ruled 
in favour of enforcing legal disclaimer clauses in 

tendering disputes after already concluding that 
there was no breach of the rules and no liability 
in the first place. However, the enforceability of 
such clauses is far less certain in instances 
where a breach of the rules and liability have 
been found by the court and the award of 
damages turns on the enforcement or non-
enforcement of a liability disclaimer. As the 
controversial split decision in Tercon illustrates, 
when a court determines that a purchasing 
entity has broken the rules and the liability 
disclaimer stands as the final barrier between a 
prejudiced bidder and a lost-profit award, the 
enforceability of that provision is far from 
certain. Purchasers would therefore be wise not 
to put too much weight behind this aspect of the 
court’s decision in the Rankin case.  
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What is the Evaluation Plan? 
Managing Mandatories and Low Bid vs. High Score 

Bid evaluations are a well documented danger zone 
where even minor procedural irregularities can trigger 
an avalanche of external risk. To avoid negative reports, 
critical audit reviews and high-cost legal challenges, 
project teams need to build clear evaluation plans.  



What is the Evaluation Plan? 
Managing Mandatories and Low Bid vs. High Score 

This segment will focus on mitigating tender compliance 
challenges through the development of clear and 
streamlined mandatory requirements. It will also focus 
on the factors that will help your team choose between 
low bid or high score evaluations, develop clear price 
calculation formulas and integrate transparent non-price 
criteria.  
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4. Eligibility Requirements highlights the significance 
of creating clear screening criteria to distinguish 
between eligible and ineligible suppliers. 
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importance of developing transparent criteria for 
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 Most tender competitions include a 
threshold screening stage where 
competing suppliers are assessed 
to determine whether their 
submissions are eligible for 
consideration in subsequent 
evaluation stages.  

Eligibility 
Requirements Eligibility 

Requirements 4 



Eligibility Requirements 

A purchasing institution’s assessment of 
supplier compliance can attract legal 
challenge, which underscores the need to 
draft clear eligibility requirements that lend 
themselves to transparent and defensible 
evaluation decisions. Given that a duty to 
reject noncompliant bidders typically 
applies to a tendering process, purchasing 
inst i tut ions should l imit el igibi l i ty 
requirements to essential minimum 
standards.   
  



 The norms of open and transparent 
procurement call for the thorough 
disclosure of bidder ranking and 
s e l e c t i o n c r i t e r i a .  T h e s e 
transparency principles are a 
c o r n e r s t o n e o f  t h e o p e n 
procurement process. They prohibit 
the use of hidden ranking criteria. 

Ranking and 
Selection Criteria Ranking &  

Selection Criteria 5 



Ranking and  
Selection Criteria 

These transparency principles call for 
purchasing institutions to disclose the 
following information: 
 

The pricing structures, volume estimates and 
scoring formulas that will be relied upon to 
calculate the total bid price 
 

A clear indication of whether supplier ranking 
will be based on the low bid rule or on criteria 
that combine price and non-price factors 



Ranking and  
Selection Criteria 

All of the scored criteria that will be used to 
evaluate bids, including the methods of 
evaluating and weighting those criteria 
 

The process by which price and non-price 
criteria will be individually scored and then 
tallied together 
 

A clear indication of the circumstances in 
which the purchasing institution may cancel 
its tendering process. 



Ranking and  
Selection Criteria 

Transparency and Consistency 
Purchasing institutions can face significant 
legal liabilities if they fail to meet these 
transparency standards or fail to evaluate 
supplier submissions in a manner consistent 
with their disclosed criteria. When making 
evaluation and award decisions, purchasing 
institutions should rely on clear and 
transparent criteria, apply those criteria in a 
reasonable and consistent manner and avoid 
using hidden criteria. 



What is the Evaluation Plan? 

Evaluation Defensibility 

 Are your organization’s evaluations based on 
clear compliance standards, transparent scoring 
mechanisms and defensible award processes?  

 
 
 
 
 



The Art of Selection 
Building Defensible Evaluations 

The evaluation plan serves as a critical 
link within the five-point project planning 
and des ign p rocess : ( i ) p ro jec t 
requirements, (ii) pricing structures, (iii) 
evaluation plans, (iv) contract assembly, 
and (v) tendering formats.   
  



Tender	  	  
Planning	  	  

Hub	  

What	  is	  
the	  

Tendering	  
Format?	  

How	  Do	  
We	  

Assemble	  
the	  Final	  
Contract?	  

What	  Are	  
We	  

Buying?	  

What	  is	  
the	  

Pricing	  
Format?	  	  

What	  is	  
the	  

Evalua@on	  
Plan?	  
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Aligning Pricing Structures  

for Transparent Price Evaluations 

Project teams should focus on building transparent price 
evaluations using calculation formulas that clearly track 
to the line items in the pricing form.  They should also 
accurately disclose anticipated work volumes and 
integrate clear “dollars-to-points” formulas when using 
price and non-price criteria to score and rank competing 
submissions. 



The Art of Selection 
Integrating Clear Non-Price Evaluation Criteria 

Project teams should also focus on properly integrating 
non-price evaluation criteria into their evaluation grid. In 
doing so, they should remember: 
 
 

•  The importance of avoiding undisclosed criteria, 
hidden scoring formulas or arbitrary scoring 
procedures  

 

•  The need to move beyond the abstract concept of 
“best value” by clearly identifying the specific non-
price criteria that will be used in scoring and ranking 
proposals 
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Integrating Clear Non-Price Evaluation Criteria 

 

•  The importance of disclosing the relative weightings 
and sub-weightings of the evaluation criteria 

 
•  The need to identify any minimum scoring thresholds 

that will be applied to specific evaluation categories 
during evaluations 
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Managing Mandatories 

All eligibility or threshold criteria (also referred to as 
“mandatory requirements”) must be fully disclosed and 
be capable of review upon submission.  Mandatory 
requirements should be kept to a minimum and should 
only be used for those eligibility requirements that are 
absolutely essential to the procurement project.   



The Art of Selection 
Managing Mandatories 

What is Not a Mandatory? 
If a requirement is something that the successful vendor 
must do if awarded the contract, then this requirement 
should be included as a performance term in the 
specifications/deliverables section and should not be 
used as a mandatory evaluation requirement. To reduce 
legal exposures and promote a transparent and clear 
evaluation process, threshold requirements should be 
structured in adherence to the following general 
principles: 
 



  
Clear Identification:  

Threshold eligibility requirements should be clearly 
identified as mandatory evaluation requirements and 
should be consolidated in one part of the procurement 
document. 

The Art of Selection 
Structuring Mandatory Requirements 



  
Essentials Only:  

Threshold eligibility requirements should be used 
sparingly for compulsory requirements that are 
significant enough to actually disqualify a proponent, 
rather than for desirable but non-essential requirements.   

The Art of Selection 
Structuring Mandatory Requirements 



  
Clear Litmus Test:  

Those factors that are not genuinely capable of a pass/
fail assessment (e.g. grey areas requiring judgment 
calls) cannot operate as threshold eligibility 
requirements, and should either removed from the 
procurement document, or re-categorized as rated 
requirements. 

The Art of Selection 
Structuring Mandatory Requirements 



  
Timing of Adherence:   

Those requirements that relate to the post-award 
contract performance phase should not be included in 
the evaluation section. Rather, they should be organized 
in a separate schedule and incorporated by reference 
into the legal agreement. 

The Art of Selection 
Structuring Mandatory Requirements 



Self-Declarations:  
Proponent sel f -assessment and compl iance 
declarations (i.e. where the bidder is required to “swear 
an oath” of compliance) are inadvisable.  The purchaser 
is under a duty to disqualify non-compliant bidders and 
should therefore take active steps to screen proponents 
for each threshold eligibility requirement.   

The Art of Selection 
Structuring Mandatory Requirements 



Self-Declarations:  
Those requirements that cannot be screened and 
independently verified by the purchaser should be 
removed from the evaluation section and organized in a 
separate schedule.  To give legal effect to the 
proponent’s agreement to abide by those standards, a 
separate schedule can be incorporated by reference 
into the representations contained in the proposal offer 
form and in the legal agreement.   

The Art of Selection 
Structuring Mandatory Requirements 



Project teams should also ensure that they are creating 
clear, fair and defensible evaluation and award process 
paths.  To meet this standard, they should focus on: 
 
 

•  Disclosing the entire evaluation, selection and award 
process and avoiding hidden or vaguely defined 
discretionary stages  

 

The Art of Selection 
Lineal Integrity: Evaluation and Award Process Paths 



•  Identifying situations where the solicitation may result 
in multiple or partial contract awards, and setting out 
the criteria and protocols that will inform those 
selections 

•  Establishing clear post-selection rules that define the 
preconditions to award and establish the process 
protocols for rescinding selections and proceeding to 
the next ranked respondent 

The Art of Selection 
Lineal Integrity: Evaluation and Award Process Paths 



•  Ensuring that the scope of the awarded contract is 
consistent with the description of requirements in 
the original solicitation document 

•  Maintaining proper records of the entire evaluation 
p rocess , i nc lud ing p re - and pos t -b id 
correspondence, evaluation scoring summaries, 
selection and award notices, and debriefing details 

The Art of Selection 
Lineal Integrity: Evaluation and Award Process Paths 
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