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Tercon Revisited 
The Uncertainty of Liability Disclaimers 

Five years after the Supreme Court’s controversial split 
decision struck down a limitation of liability clause in Tercon 
Contractors Ltd. v. British Columbia, the protections provided 
by liability disclaimers remain far from clear. The Ontario 
Court of Appeal’s recent decision in Rankin Construction Inc. 
v. Ontario, which upheld a liability disclaimer, provides a rare 
case study in applying the Tercon test in tendering cases. 
This webinar will revisit the Tercon decision, consider its 
application in the Rankin case, and discuss how using 
flexible formats and ensuring compliance with your process 
rules remains your best risk mitigation strategy 



Liability Disclaimers:  
Five Years After Tercon 

By Paul Emanuelli, Procurement Law Office 
 Five years ago, in February 2010, the Supreme Court 

of Canada released a controversial 5-4 split decision 
on tender call liability disclaimers in Tercon 
Contractors Ltd. v. British Columbia. While the 
minority was in favour of enforcing a disclaimer to 
shield the BC government from liability, the majority 
ruled against that clause and found the government 
liable for $3.3 million for awarding a contract to a non-
compliant bidder. As this article explains, five years 
later, the protections provided by liability disclaimers 
in invitations to tender remain far from clear.  

This article by Paul Emanuelli was previously published  
in the January 2015 edition of Purchasing b2b magazine.  
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Liability Disclaimers 
The Supreme Court’s Tercon Precedent 

The BC government relied on the following tender call 
disclaimer in the Tercon case: 
  
Except as expressly and specifically permitted in these Instructions to 
Proponents, no Proponent shall have any claim for any compensation of 
any kind whatsoever, as a result of participating in this RFP, and by 
submitting a proposal each proponent shall be deemed to have agreed 
that it has no claim. 

 



Liability Disclaimers 
The Supreme Court’s Tercon Precedent 

In its March 2006 decision, the BC trial court would not 
allow the government to shield itself behind the clause, 
ruling that the “Ministry acted egregiously” when it awarded 
to a non-compliant bidder. The trial court awarded the 
plaintiff bidder its full lost profits, which were calculated as 
$3.3 million. However, in its unanimous December 2007 
decision, the British Columbia Court of Appeal reversed the 
trial court, finding that the disclaimer was “clear and 
unambiguous and effectively bars the respondent’s claim.” 



Liability Disclaimers 
The Supreme Court’s Tercon Precedent 

This set the scene for the Supreme Court’s controversial split 
decision, which ultimately restored the $3.3 million trial 
judgment after the narrow majority refused to enforce the 
clause to protect the government. While the Supreme Court 
was deeply divided on the outcome, it was unanimous on the 
new three-part legal test for determining whether to enforce 
liability disclaimers: (i) Does the clause as drafted apply to 
the facts? (ii) Is the clause unconscionable and therefore 
unenforceable? (iii) Should the clause be voided due to 
public policy considerations? The test left a great deal of 
discretion in the hands of future courts to determine the 
enforceability of legal disclaimers on a case-by-case basis.  

 



Liability Disclaimers 
A Recent Application of the Tercon Test 

The Ontario Court of Appeal’s September 2014 decision in 
Rankin Construction Inc. v. Ontario provides a rare case 
study in applying the Tercon test to tendering cases.  That 
case dealt with a dispute over a tender call for a highway 
project issued by the Ontario Ministry of Transportation. 
Rankin’s low bid was rejected as non-compliant and it sued 
the Ministry for lost profits. In January 2013 the Ontario trial 
court upheld the government’s decision, finding that 
Rankin’s low bid contained misrepresentations and that the 
following legal disclaimer in the Ministry’s tender call 
shielded the Ministry from liability even if it had improperly 
rejected the bid: 



Liability Disclaimers 
A Recent Application of the Tercon Test 

The Ministry shall not be liable for any costs, expenses, loss or damage 
incurred, sustained or suffered by any bidder prior, or subsequent to, or 
by reason of the acceptance or the non-acceptance by the Ministry of 
any Tender, or by reason of any delay in acceptance of a Tender, except 
as provided in the tender documents. 
 
Rankin appealed, arguing that the limitation of liability 
provision should not apply if the Ministry breached its 
process rules on a tender compliance issue. The Court of 
Appeal disagreed, finding that Rankin’s reasoning would 
render the provision a nullity since tender compliance 
issues are a primary cause of litigation in the bidding 
process.  



Liability Disclaimers 
Reconciling Divergent Decisions 

While this ruling made sense, its logic contradicted the 
Supreme Court’s Tercon ruling since the disclaimer in that 
case was found not to apply due to a fundamental process 
breach involving bid compliance. Rather than being 
determined by the specific wording of the liability disclaimers, 
these seemingly divergent decisions can be reconciled on 
the fundamental issue of whether there was any breach of 
the tendering rules in the first place.  The recent Rankin 
decision was in line with prior decisions where the courts 
have ruled in favour of enforcing disclaimers after concluding 
that there was no breach of the rules.  



Liability Disclaimers 
Reconciling Divergent Decisions 

In these cases, the issue was moot since there was no liability 
in the first place. However, the enforceability of such clauses is 
far less certain in instances, as in Tercon, where the courts 
find a breach of the rules and the only thing left shielding the 
purchasing institution from liability is its disclaimer clause. 
Institutions would be wise not to test their luck with such 
situations. Given the state of the law, the best limitation of 
liability strategy is to adopt flexible low-risk formats with clear 
process rules and to make sure that your institution avoids 
breaking its tendering rules in the first place.  
 
 
 
 



The following slides provide a detailed analysis of the 
complexities flowing out of the Tercon decision, taken 
within the context of the governing four-part “Contract 
A” test established by the Supreme Court of Canada in 
April 1999 in M.J.B. Enterprises v. Defence 
Construction (1951) Ltd. 
 
 
   

Liability Disclaimers 
The M.J.B. Analysis 



The Supreme Court of Canada’s controversial 5-4 split 
decision in Tercon Contractors Ltd. v. British Columbia 
(“Tercon”) is a clear warning to those who break tendering 
rules and then try to hide behind cleverly worded tender call 
provisions. Rather than bullet proofing the procurement 
process, the reserved rights and liability disclaimers used in 
the “Contract A” tendering model have proven to be false 
comfort clauses, lulling institutions into a misleading sense 
of security while repeatedly drawing them into the vortex of 
protracted and unpredictable litigation.  In the wake of the 
Tercon controversy, this overview advocates a departure 
from the legalistic and litigious approach to tendering and a 
return to practical procurement based on simplified formats, 
clear drafting and mediated disputes.  
 
 
 
 

 

 
 
   

Liability Disclaimers 
Back to Basics 



Ever since the Supreme Court of Canada created the 
“Contract A” paradigm in 1981 with its seminal Ontario v. 
Ron Engineering and Construction Eastern (Ltd.) 
decision, the procurement process has been subject to a 
barrage of bid challenges. To guard against this rising 
tide of litigation, purchasing institutions have tried to 
preserve their flexibility through privilege clauses and 
shield their liability through legal disclaimers.  However, 
when called on to interpret and enforce these provisions 
under “Contract A”, the courts have been unreliable 
referees. 
 
 
 
 
 

 

 
 
   

Liability Disclaimers 
Unreliable Express Terms 



While there have been many prior decisions interpreting 
the scope of a purchaser’s permissible conduct within its 
“reserved rights and privileges”, there have been far 
fewer tendering cases dealing with the enforceability of 
exclusion clauses. The distinction between these two 
types of provisions is significant: traditional privilege 
clauses attempt to expand the scope of permissible 
conduct within the tendering rules while liability 
exclusions purport to shield a purchaser from liability 
after it strays outside of those rules.  

Liability Disclaimers 
Privilege Clauses vs. Liability Disclaimers 



With privilege clauses, the issue tends to revolve around 
whether the conduct in question (such as bypassing a 
low bidder or cancelling a tendering process) is justifiable 
in the circumstances, whether it falls within the scope of 
the purchaser’s implied fairness and good faith duties 
and whether it can be reconciled with the broader goal of 
protecting the integrity of the bidding process.  
 
 
 
 
   

Liability Disclaimers 
Privilege Clauses Limited by Fairness Duties 



Did the Parties Intend to  
Create Contract A? 

Intention of  
the Purchaser 

(Offer) 

Was There a Breach of Contract A? 

What Are the Terms of  
Contract A? 

Was There a Breach  
of Contract A? 

Is There a Remedy? 4 

2 

3 

1 Intention of Supplier 
(Acceptance) 

Express Terms 
(The Written Terms) 

Implied Terms 
(Duty of Fairness) 

Were the Terms 
Followed? 

Is Variation Saved by 
a Privilege Clause? 

Causal 
Analysis  

Calculation 
of Damages 

Tercon  
Disclaimer Test 



The enforceability of exclusion clauses is another matter 
altogether. In these situations, the issue is whether the 
purchasing institution can rely on its unilaterally declared 
disclaimer to shield itself from liability after it has broken 
the rules and caused prejudice to a bidder. While the 
safe harbour offered by traditional privilege clauses has 
always been subject to some uncertainty, past cases 
have provided some guiding principles to help inform 
proper practice in the procurement process. However, 
past cases have offered little guidance for interpreting 
the enforceability of exclusion clauses within the 
tendering context.  
 
 
 
 
 
 
 
 
 
   

Liability Disclaimers 
Disclaimers Attempt to Exclude Liability 



Did the Parties Intend to  
Create Contract A? 

Intention of  
the Purchaser 

(Offer) 

Is There a Remedy? 

What Are the Terms of  
Contract A? 

Was There a Breach  
of Contract A? 

Is There a Remedy? 

3 

2 

4 

1 Intention of Supplier 
(Acceptance) 

Express Terms 
(The Written Terms) 

Implied Terms 
(Duty of Fairness) 

Were the Terms 
Followed? 

Is Variation Saved by 
a Privilege Clause? 

Causal 
Analysis  

Calculation 
of Damages 

Tercon  
Disclaimer Test 



The Tercon controversy is a perfect case in point. The 
dispute turned on whether the BC government should 
pay an unsuccessful bidder $3.3 million in lost profit 
damages after it awarded a tendered contract to a non-
compliant competing bidder or whether a disclaimer in 
the tender call should shield the government from 
liability. Over the course of four years, thirteen judges 
from three different levels of court considered the case 
and were deeply divided, with the BC government 
actually winning the popular vote but losing the final 
decision. In fact, the total judicial tally was 7-6 in favour 
of letting the government hide behind its disclaimer and 
get away with breaking its tendering rules.   
 
 
 
 
 
 

 

 
 
   

Liability Disclaimers 
A Case Study in Inconsistency 



However, Tercon Contractors won where it counted, 
raking in a $3.3 million judgment at trial and, after losing 
3-0 at the BC Court of Appeal, restoring the trial 
judgment with a razor thin 5-4 win at the Supreme Court 
of Canada.   While it provided for a dramatic finale to the 
Tercon controversy, the much anticipated Supreme Court 
decision was a disappointment for those who were 
hoping for clarity under “Contract A”.  
 
 
 
 
 
 

 

 
 
   

Liability Disclaimers 
An Unclear Future 



In fact, the Tercon decision casts a shadow of ongoing 
uncertainty. While the Supreme Court judges agreed on 
a new test for determining whether to enforce liability 
disclaimers, they couldn’t agree on how to apply the test 
to the facts of the case. The three part test asks the 
following questions: (i) Does the disclaimer as drafted 
apply to the facts? (ii) Is the disclaimer unconscionable 
and therefore unenforceable?  (iii) Should the disclaimer 
be voided due to public policy considerations? In a 
darkly ironic judgment, the Supreme Court’s new test 
produced a perfect lack of consensus with a 5-4 split 
decision 
 
   

Liability Disclaimers 
Tercon Case Leaves a Murky Legacy 



Did the Parties Intend to  
Create Contract A? 

Intention of  
the Purchaser 

(Offer) 

The Tercon Disclaimer Test 

What Are the Terms of  
Contract A? 

Was There a Breach  
of Contract A? 

Is There a Remedy? 

3 

2 

4 

1 Intention of Supplier 
(Acceptance) 

Express Terms 
(The Written Terms) 

Implied Terms 
(Duty of Fairness) 

Were the Terms 
Followed? 

Is Variation Saved by 
a Privilege Clause? 

Causal 
Analysis  

Calculation 
of Damages 



The Tercon Disclaimer Test 

3 

2 

Does the Clause Apply? 
(Laws of Interpretation) 

Is the Clause Unconscionable? 

Is it Void For Public Policy Reasons? 
(Balancing Interests) 

Entire 
Document 

Rule 

Expressio 
Unius Rule 

 
Contra  

Proferentem 
 

Relative Sophistication of Parties 

Fair, Open & 
Transparent 
Procurement 

Contextual 
Construction 

1 

Freedom of Contract vs. 



If, after almost a year of deliberation, the nine most 
senior judges in Canada can’t agree on how to apply 
their own legal test to a disclaimer clause, how are those 
working within the rapid fire context of the daily tendering 
cycle supposed to make any use of it? Institutions that 
rely on such provisions in the future may find themselves 
sailing straight into murky and largely uncharted 
jurisprudential waters.  
 
 
 
 
 
 
 
 

 

 
 
   

Liability Disclaimers 
Tercon Case Leaves a Murky Legacy 



Canadian Content Self-Declaration Controversy 
Your highways department just issued an Invitation to 
Tender for a highway widening project.  The tender call 
instructions direct bidders to submit calculations on the 
amount of Canadian content that will be included in their 
performance of the contract.  After the public opening 
one of the bidders alleges that the low bid submitted by 
its competitor contained misrepresentations.   

New Case Study 



It asserts that certain building materials that are only 
available in the United States and should therefore have 
been identified as imported steel were instead 
represented in the low bid as Canadian content. The 
tender call contains the following disclaimer:  
 
The Ministry shall not be liable for any costs, expenses, loss or 
damage incurred, sustained or suffered by any bidder prior, or 
subsequent to, or by reason of the acceptance or the non-
acceptance by the Ministry of any Tender, or by reason of any delay 
in acceptance of a Tender, except as provided in the tender 
documents. 

New Case Study 



Should you investigate these allegations or proceed to 
accept the low bid at face value and award the contract 
to the low bidder? What are the legal risks, if any? 

New Case Study 



Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

In its September 2014 decision in Rankin Construction Inc. 
v. Ontario, the Ontario Court of Appeal dismissed the 
appeal of a trial decision and upheld the government’s 
right to reject a non-compliant bid. The dispute dealt with a 
tender call issued by the Ontario Ministry of Transportation 
for the widening of Highway 406 in the Niagara region. 
Rankin’s low bid was rejected as non-compliant. It took 
issue with its rejection and sued the Ministry for lost profits.  

Tender Compliance – Formal Non-Compliance – Right to Reject vs. Duty to Reject – Limitation of Liability 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

In the January 2013 trial decision, the Ontario Superior 
Court of Justice had upheld the government’s decision to 
disqualify Rankin’s low bid since it contained 
misrepresentations. The trial court determined that the bid 
was validly rejected due to Rankin’s failure to accurately 
disclose the amount of domestic steel it intended to use for 
its project. 

Tender Compliance – Formal Non-Compliance – Right to Reject vs. Duty to Reject – Limitation of Liability 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

Following the public opening of bids and prior to the award 
of a contract, a competing bidder and the local road 
builder’s association disputed the accuracy of the 
Canadian content representations in Rankin’s tender. The 
Ministry decided to look behind the accuracy of Rankin’s 
Canadian content calculations. It concluded that the 
concerns were valid and determined that Rankin’s low bid 
should be rejected in order to preserve the integrity of the 
bidding process. 
 

Tender Compliance – Formal Non-Compliance – Right to Reject vs. Duty to Reject – Limitation of Liability 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

Rankin challenged its disqualification, arguing that that the 
Supreme Court of Canada’s precedent-setting decision in 
Double N Earthmovers v. Edmonton (City) prohibited 
purchasers from looking behind representations made in a 
bidder’s tender. The court disagreed, noting that the 
Supreme Court of Canada’s Double N decision held that 
purchasers were not required to investigate allegations of 
misrepresentation and non-compliance raised by 
competing bidders, but that they continued to have the 
right to investigate where concerns over the validity of 
bidder representations arose.  

Tender Compliance – Formal Non-Compliance – Right to Reject vs. Duty to Reject – Limitation of Liability 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

In distinguishing the facts in the dispute from those in 
Double N, the trial court noted that in the latter, the City of 
Edmonton was sued after it failed to look behind the low 
bidder’s misrepresentation but that in this case the Ministry 
had chosen to exercise its right to make further inquiries 
after receiving bids. The trial court justified its rejection of 
Rankin’s assertion that purchasers were prohibited from 
investigating the accuracy of tender compliance 
information in a bid since turning a blind eye in the face of 
concerns over misrepresentation would undermine 
confidence in the tendering system. 
 
 

Tender Compliance – Formal Non-Compliance – Right to Reject vs. Duty to Reject – Limitation of Liability 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

In rejecting Rankin’s argument, the court agreed with the 
Ministry’s assertions that purchasers have the right to 
investigate valid concerns over bidder misrepresentations 
that relate to compliance of the bid. In coming to its 
conclusion, the trial court also determined that the Ontario 
government’s Procurement Directive and Procurement 
Operating Policy did not prohibit such investigations and 
that, in any event, these internal procedures were not 
expressly incorporated into the tender call rules and were 
therefore not part of the rules of the particular tendering 
process.  
 Tender Compliance – Formal Non-Compliance – Right to Reject vs. Duty to Reject – Limitation of Liability 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

The trial court ultimately determined that Rankin’s bid 
contained material factual inaccuracies since it 
understated the amount of foreign steel required to do the 
work. This led to the inaccurate calculation of the 
Canadian content for the purposes of the 10 percent  
domestic preference and thereby impacted the price 
calculation in Rankin’s bid. The trial court therefore 
determined that the Ministry had properly rejected the bid 
as non-compliant due to these misrepresentations. 
 

Tender Compliance – Formal Non-Compliance – Right to Reject vs. Duty to Reject – Limitation of Liability 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

As the trial court noted, taking the facts in Rankin’s bid at 
face value would have resulted in an improper evaluation 
and improper award. The Ministry was therefore justified in 
looking behind the representations and rejecting Rankin’s 
bid. The trial court also applied the governing three-part 
test from the Supreme Court of Canada’s Tercon 
Contractors Limited v. British Columbia (Transportation 
and Highways) decision and determined that even if the 
bid had not been validly rejected, the limitation of liability 
provision in the Ministry’s tender would have shielded the 
Ministry from liability to Rankin for lost profits.  
 Tender Compliance – Formal Non-Compliance – Right to Reject vs. Duty to Reject – Limitation of Liability 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

Rankin appealed the trial decision. While the Court of 
Appeal ultimately agreed that the Ministry was within its 
rights when it rejected Rankin’s bid, it followed a 
somewhat different analysis than the trial court. Like the 
trial court, the Court of Appeal upheld the right to 
investigate for non-compliance even if the Double N rule 
did not require the purchasing institution to do so.  

Tender Compliance – Formal Non-Compliance – Right to Reject vs. Duty to Reject – Limitation of Liability 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

However, unlike the trial court, the Court of Appeal 
determined that a Contract A had been formed between 
Rankin and the Ministry since it found that Rankin’s non-
compliance in misstating the Canadian content in its bid 
was inadvertent and constituted a minor informality that 
was not fatal to the overall compliance of its bid.   

Tender Compliance – Formal Non-Compliance – Right to Reject vs. Duty to Reject – Limitation of Liability 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

However, while the tender call terms allowed the Ministry 
to waive minor informalities, the Court of Appeal found that 
the tendering rules did not require the Ministry to do so 
and ultimately upheld the right to reject the bid. The Court 
of Appeal also considered Rankin’s challenge of the trial 
court’s ruling that any Ministry liability would have been 
shielded by the limitation of liability provision in the tender 
call: 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

Paragraph 11.3 of the Instructions to Bidders reads as follows: 
  
The Ministry shall not be liable for any costs, expenses, loss or 
damage incurred, sustained or suffered by any bidder prior, or 
subsequent to, or by reason of the acceptance or the non-acceptance 
by the Ministry of any Tender, or by reason of any delay in acceptance 
of a Tender, except as provided in the tender documents. 

Tender Compliance – Formal Non-Compliance – Right to Reject vs. Duty to Reject – Limitation of Liability 
41 



Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

While the trial judge concluded that the appellant had no basis to sue 
the Province because no Contract A had arisen, he went on to 
consider whether, if wrong in so concluding, the appellant's claim 
would be barred by para. 11.3. 
 
Tercon, at paras. 62 and 122-23, sets out the three-step analytical 
approach to be followed when considering an exclusionary clause, 
which I would summarize as follows: 
  

Tender Compliance – Formal Non-Compliance – Right to Reject vs. Duty to Reject – Limitation of Liability 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

The court must first interpret the clause to determine whether it applies 
to the circumstances established in evidence. This will depend on the 
court's assessment of the intentions of the parties, as expressed in the 
contract. 
  
If the clause applies, the court must then determine whether the 
clause was unconscionable at the time that it was made. 
  
Finally, if the clause is applicable and valid, the court must consider 
whether it should nonetheless refuse to enforce it because of an 
overriding public policy (to be proven by the party seeking to avoid 
enforcement of the clause) that outweighs the very strong public 
interest in the enforcement of contracts. 

Tender Compliance – Formal Non-Compliance – Right to Reject vs. Duty to Reject – Limitation of Liability 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  
Applying this three-step approach, the trial judge concluded that even if 
the Crown had breached the terms of the tender by disallowing the 
appellant's bid, the appellant's claim was, as a matter of interpretation, 
barred by para. 11.3 of the Instructions to Bidders. He reasoned that had 
the MTO simply called off the project, the appellant would not have had a 
claim against the MTO. Its claim for damages arose out of the MTO's 
acceptance of Hard Rock's bid, and the non-acceptance of the appellant's 
bid. It was therefore clearly covered by the wording of para. 11.3 – even if 
the MTO had erred in considering the appellant's bid materially non-
compliant. Further, para. 11.3 was not unconscionable at the time the 
contract was made: the appellant was a sophisticated contractor. And 
there was no overriding public policy that would justify the court's refusal 
to enforce it: any error that the MTO might have made was made with the 
objective of promoting the integrity of the tendering process. 
 
 

Tender Compliance – Formal Non-Compliance – Right to Reject vs. Duty to Reject – Limitation of Liability 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

In its appeal, Rankin argued that the trial judge erred in 
interpreting the limitation of liability provision as applying to 
the specific circumstances, maintaining that the clause 
should not apply where the Ministry was alleged to have 
broken its process rules. The Court of Appeal dismissed 
Rankin’s argument and upheld the trial court’s conclusion 
on this point, finding that Rankin’s reasoning would render 
the provision a nullity if it did not apply in instances of 
process rule breaches since those are the primary cause 
of liability in the tendering process:  
 
 Tender Compliance – Formal Non-Compliance – Right to Reject vs. Duty to Reject – Limitation of Liability 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

I would reject the appellant's argument that para. 11.3 does not apply in 
the circumstances. Having considered the text of para. 11.3, in the context 
of the Instructions to Bidders as a whole, and in light of the commercial 
context of the tender documents, I agree with the trial judge that para. 11.3 
bars the appellant's claim. The language is in my view clear – both in the 
paragraph itself and in the context of the Instructions to Bidders as a 
whole. A bidder presumably would not sue unless it alleged that the MTO 
had breached a term – express or implied – of the tender documents by 
accepting another's bid, or not accepting its bid. To interpret para. 11.3 as 
not applying where a breach by the MTO of the tender documents is 
alleged would effectively render it meaningless. Paragraph 11.3 is a 
commercial response to the increased litigation faced by owners arising 
out of the acceptance, and corresponding non-acceptance, of bids. 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

The relevant commercial context also includes that bidders are 
sophisticated parties and are free to choose not to submit a tender in the 
face of a broad exculpatory clause in the tender documents. And if, faced 
with such a clause, desirable bidders do not respond to requests for 
tenders, market forces will drive the owner to modify the terms of its tender 
documents to stimulate competitive tenders. For example, an owner might 
chose to limit an unsuccessful bidder's damages to its costs of preparing 
its tender, instead of barring claims for profits lost as a result of the award 
of the tender to a competitor. 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

As noted above, the appellant does not take issue with the trial judge's 
conclusion that, in the circumstances, there was no overriding public policy 
that would warrant refusing to enforce para. 11.3. It is possible that there 
may be circumstances where the conduct of the owner in the bid process 
is so aberrant that it would justify a court's refusal to enforce an 
exculpatory provision in the tender documents on public policy grounds. 
This is not such a case. 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

The conclusions of the trial court and Court of Appeal on 
the enforcement of the limitation of liability clause are in 
line with prior decisions where courts have ruled in favour 
of enforcing legal disclaimer clauses in tendering disputes 
after already concluding that there was no breach of the 
rules and no liability in the first place. However, the 
enforceability of such clauses is far less certain in 
instances where a breach of the rules and liability have 
been found by the court and the award of damages turns 
on the enforcement or non-enforcement of a disclaimer.  
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

As the Supreme Court of Canada’s controversial split 
decision in Tercon illustrated, when a court determines that 
a purchasing entity has broken the rules and, rather than 
being a moot point, the liability disclaimer stands as the 
final barrier between a prejudiced bidder and a lost-profit 
award, the enforceability of such a provision is far from 
certain. Rather than testing the limits of such clauses, the 
best limitation of liability strategy is to ensure that 
tendering processes are conducted in accordance with 
applicable tendering rules.  
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Conclusion 
Key Points for Future Reference 

! Limitation of liability clauses do not shield purchasing 
institutions from lost-profit lawsuits launched by 
losing bidders. 

! The enforcement of limitation of liability clauses 
remains subject to the discretion of the courts. The 
effectiveness of these disclaimers in shielding a 
purchasing institution that has breached its tendering 
rules remains highly uncertain.  



Conclusion 
Key Points for Future Reference 

! Cleverly drafted liability disclaimers are not a 
substitute for establishing clear rules and following 
those rules.  

! Rather than creating a “Contract A” tendering 
process and then attempting to avoid the resulting 
duties and liabilities with unpredictable privilege 
clauses and untested liability disclaimers, purchasing 
institutions should avoid Contract A entanglement by 
using low-risk flexible procurement formats.   



Conclusion 
Key Points for Future Reference 

! Properly constructed Negotiated RFP formats enable 
open competition based on a more flexible low risk 
approach. When compared to lost-profit claims 
involving Contract A privilege clauses and liability 
disclaimers, lost-profit claims involving non-Contract 
A Negotiated RFPs have been far more consistently 
rejected by the courts.  
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Supreme Court’s Tercon ruling may 
force new approach to contracts 
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RICHARD GILBERT 
STAFF WRITER 

The uncertainty created 
by the Supreme Court of 
Canada’s decision in the 

Tercon appeal case may force the 
construction industry across the 
country to adopt a more practical 
and simplifi ed approach to pro-
curement. 

“While it provided for a dramat-
ic fi nale to the Tercon controversy, 
the much anticipated Supreme 
Court decision was a disappoint-
ment for those who were hoping 
for clarity under “Contract A,” said 
Paul Emanuelli, who owns a legal 
practice known as the Procure-
ment Offi  ce. 

“In fact, the Tercon decision 
casts a shadow of ongoing uncer-
tainty.” 

Th e Supreme Court of Canada 
ruled the B.C. Ministry of Trans-
portation breached the provisions 
of its tender contract with Tercon 
Contractors Ltd., when it accepted 
and awarded a contract to an ineli-
gible bidder. 

However, the ruling also 
upholds the right of public agen-
cies to include a broad “exclusion 
of liability” in tender documents. 

“I think it is unfortunate that 
the court eff ectively accepted the 
validity of exclusion clauses, which 
eff ectively prohibit contractors 
from any claim against a public 

agency that doesn’t abide by its own 
tendering rules,” said Glenn Walsh, 
who was the chairman of Tercon 
when legal proceedings began in 
2006. 

Th e Supreme Court judges 
agreed on a new test for determin-
ing whether to enforce liability 
exclusion clauses. 

Th e fi rst step involves determin-
ing whether the exclusion clause 
even applies to the case. 

If the exclusion clause applies, 
the second step is to determine 
whether the clause is unconscion-
able and thus invalid at the time the 
contract was made. 

If the exclusion clause is valid at 
the time the contract was formed, 
the third step is to determine 
whether the court should refuse 
to enforce the exclusion clause 
because of some overriding public 
policy. 

“If you read this case carefully, 
the bidders have agreed they have 
no right to sue for participation in 
the RFP (Request for Proposals),” 
said Glen Boswall, of Clark Wil-
son’s Construction Group.  “But, 
the exclusion clause doesn’t apply 
here, because the case arises from 
participating in a process outside 
the RFP. Th e government brought 
in an unauthorized bidder, who 
was not part of the RFP process, 
which was unfair to Tercon.” 

Th e new test isn’t perfect and 

even the supreme court justices 
couldn’t agree on its application. 
Th e test produced a 5-4 split deci-
sion. 

“If, aft er almost a year of delib-
eration, the nine most senior judg-
es in Canada can’t agree on how to 
apply their own legal test to a dis-
claimer clause, how are those work-
ing within the rapid-fi re context of 
the daily tendering cycle supposed 
to make any use of it?” Emanuelli 
asked. 

According to Walsh, there are 
other serious problems with the 
decision in this case. 

Th e judgment refers to the 
exclusion clause as a negotiation 
between savvy participants in the 
construction business. 

It said bidders are free to decline 
to participate in any tender. 

Walsh said that this shows a lack 
of understanding of the diff erences 
between the public and private ten-
dering process. 

“Th ere is no such thing as bar-
gaining with a public agency,” he 
said. 

“In a public tender, the con-
tractor must accept all of the terms, 
including the tendering rules, with 
absolutely no qualifi cations.” 

In sharp contrast to this, a nego-
tiated contract between a contract-
or and a private owner allows for 
the negotiation of any terms of the 
contract. 

“I cannot accept that a con-
tractor, whose primary business is 
highway construction, can choose 
to not tender highway projects 
because of an overly onerous clause 
that allows the agency to bend the 
rules,” said Walsh. 

“Th at eff ectively takes away his 
right to carry on his business.” 

In response, Emanuelli has 
developed what he calls practical 
principles for the “post-Tercon 
era.” 

“We need to stop relying on 
the courts to solve our purchasing 
problems,” he said. 

“Instead of tinkering with new 
tendering clauses and sinking 
deeper into the mire of costly legal 
complexity, we should adopt a prac-
tical three -pillar strategy based on 
simplifi ed formats, clear draft ing 
and mediated disputes.” 

Emanuelli advises contractors 
to avoid the entire “Contract A” 
entanglement by using simplifi ed 
procurement formats. 

He argued that Tercon proves 
that clever disclaimers are no sub-
stitute for clearly draft ed and con-
sistent rules. 

Finally, he argued that bid 
challenges should be streamed 
away from the courts and towards 
knowledgeable mediators, who can 
provide expedited, cost-eff ective 
resolutions based on individual 
circumstances. 
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