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The Privilege Clause Paradox 
Bullet Proof Boilerplate or Latent Design Defects? 

In the Procurement Law Office’s due diligence survey, 85% 
of responding institutions felt that their tendering templates 
adequately protected them from the litigation risks arising 
out of tender compliance disputes, unfair process 
allegations, and bid shopping claims. However, the case 
law tells a different story. The following materials will 
illustrate how your privilege clauses and liability 
disclaimers aren’t as bulletproof as you think they are.  
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Forms and Formats 

9 Awareness of Format Use 

Does your organization have a clear 
understanding of the legal liabilities created by 
certain tendering formats and is it properly 
avoiding the risks of bid repair, unfair process 
and bid shopping claims? 
 

 

9



9. Awareness of Format Use 
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Forms and Formats 

9 Awareness of Format Use 

To properly manage legal exposures, purchasing 
institutions should ensure that there is a proper 
awareness across their organization of the legal 
duties created by different tendering formats.  
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Forms and Formats 

9 Awareness of Format Use 

Since Contract A formats create a significant layer 
of additional legal risks and restrictions, institutions 
should carefully control when and how those 
formats are used since the implied Contract A 
fairness duties impact bid validity, restrict any post-
bid corrections or changes and create significant 
exposures for purchasing institutions. 
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Points of Privilege 
Rather than using the flexible low-risk RFP format recently 
prepared by legal, an external consultant drafts an RFP with a 
template he has been using for years, which he adapted from 
an invitation to tender format used in his prior construction 
projects. His initial draft contains numerous mandatory 
requirements.  When concerns are raised over the number of 
mandatories and the duty to reject proponents for non-
compliance, the consultant advises that the privilege clauses 
in his RFP allow the institution to waive strict compliance and 
seek post-bid clarifications to correct any bid defects. He also 
states that all legal risks are covered since his RFP template 
includes a liability disclaimer that was previously vetted by the 
legal department of another institution. 

  

Case Study 
 

13



  

 Case Study 
 

 If you were the procurement advisor would you: 
 

a)  proceed with the draft using the consultant’s template 
since it has been vetted by lawyers in the past and should 
be sufficient to cover any legalities that may arise in this 
process; or 

b)  advise that the privilege clauses and liability disclaimers 
contained in Contract A RFPs do not allow purchasing 
institution to safely waive mandatories or engage in post-
bid corrections for non-compliance. 
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 Case Study 
 

 If you were the procurement advisor would you: 
 

a)  proceed with the draft using the consultant’s template 
since it has been vetted by lawyers in the past and should 
be sufficient to cover any legalities that may arise in this 
process; or 

b)  advise that the privilege clauses and liability 
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Privilege Clauses  
Don’t Cure Non-Compliant Bids 

In a formal binding bidding process, a purchaser 
is under a duty to reject non-compliant tenders. 
As the Supreme Court of Canada noted in its 
2000 decision in Martel Building Ltd. v. Canada, 
this implied duty to reject non-compliant 
tenders is one of the cornerstones of a formal 
binding bidding process since.  If a tender is non-
compliant, the bidder is deemed to have failed to 
meet the basic requirements necessary to be 
eligible for contract award.  
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Case Study 

Low Bid Bypass Using Privilege Clause 
The government issues a tender call and awards a 
contract to a non-compliant bidder. The lowest 
compliant bidder sues, arguing that the government 
had a duty to reject the non-compliant bidder and to 
award the contract to the lowest compliant bidder.  
The government argues that its general privilege 
clause stating that “the lowest or any tender shall not 
necessarily be accepted” gave it the implied right to 
bypass the lowest compliant bidder and to award to 
a non-compliant bidder.   
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  If you were on the court would you: 
a)  find that the privilege clause gave the government an 

absolute and unfettered discretion to bypass the lowest 
compliant bid and accept non-compliant bids;   

b)  find that the privilege clause gave the government no 
discretion and that the government had no option but to 
award to the lowest compliant bid; or 

c)  find that the privilege clause (i) gave the government the 
discretion to bypass the lowest compliant bidder in 
appropriate circumstances; but (ii) did not give the 
government the right to award to non-compliant bidders.  

Case Study 
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 In its April 1999 decision in M.J.B. Enterprises 
Ltd. v. Defence Construction (1951), the 
Supreme Court of Canada resolved a dispute 
involving the acceptance of a non-compliant 
tender.  The case came down to an analysis of 
the express and implied terms of the tendering 
contract to interpret the meaning of a tender 
call clause which stated that “the lowest or any 
tender shall not necessarily be accepted”.  

 

 Supreme Court  
Lays Down the Law on Reserved Rights 
M.J.B. Enterprises Ltd. v. Defence Construction (1951)  

 Supreme Court of Canada, April 22, 1999 
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 The Supreme Court determined that the duty 
to reject noncompliant bidders was an implied 
term of the tendering process but that this 
implied duty did not fetter discretion to the 
point that it compelled the purchasing 
institution, no matter the circumstances, to 
award to the lowest compliant bidder. The 
following slides provide a detailed analysis of 
the four-part “Contract A” test established in 
this precedent setting case.  

 
 

  

 

 Supreme Court  
Lays Down the Law on Reserved Rights 
M.J.B. Enterprises Ltd. v. Defence Construction (1951)  

 Supreme Court of Canada, April 22, 1999 
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Understanding the Implied Duties Under Contract A 

The jurisprudence in Canada recognizes that there are five 
implied fairness duties under Contract A: 
 

1.  The disclosure duty 
2.  The duty to reject non-compliant tenders 
3.  The duty to run a fair process 
4.  The duty to award to the winning bidder 
5.  The duty to award the contract as tendered 
 

All parties involved in the procurement project must be aware 
of all of the contractual duties and obligations that bind the 
institution in order to avoid potentially costly legal risk. 
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In this case a $13 million deal was lost due to a 
bid that was rejected for being less than a 
minute late.  The case involved a public utility 
tender call for a plant replacement and 
construction project. The contract went to a 
bidder whose bid was $304,000 higher but 
whose tender was submitted minutes before the 
deadline.  

Bidders Lose Major Projects  
Over “Minor” Irregularities 

Smith Bros. and Wilson (B.C.) Ltd. v. BC Hydro  
British Columbia Supreme Court, 1997 
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Bidders Lose Major Projects  
Over “Minor” Irregularities 

Aquicon Construction Co. v. Vaughan 
Ontario Superior Court of Justice, 2003 

  
The case involved a tender call for the construction 
of a community centre. The low bidder lost a 
$39 million deal due to a technical irregularity 
in the rate bid form. The city rejected the tender 
since the representative who made the final 
amendments was not listed on the bid form as an 
authorized person. The court upheld the strict 
enforcement of the tendering rules and the 
rejection of the low bid.  
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Formalities Can Be  
Fatal to Validity of Low Bids 

Steelmac Ltd. v. Nova Scotia 
Nova Scotia Supreme Court, 2007 

The case involved a tender call for the installation 
of concrete slab reinforcements for two high 
schools. The low bidder was rejected after it 
submitted the wrong tender submission forms 
with its bid. The bidder sued, arguing that its low 
bid should have been accepted. As the court noted, 
the tender call prescribed the use of a “Bid Form” 
that contained the requisite legal representations 
necessary to create a legally binding bid and the 
other forms lacked the necessary legal 
formalities to create a binding bid. 
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Formalities Can Be  
Fatal to Validity of Low Bids 

R. Litz & Sons Co. v. Manitoba Hydro 
Manitoba Court of Queen’s Bench, 2006 

In its decision in R. Litz & Sons Co. v. Manitoba 
Hydro, the Manitoba Court of Queen’s Bench 
considered the issue of tender compliance in a 
case d32ealing with three Manitoba Hydro tender 
calls for heavy equipment contractors. In each 
instance, the rejected bidder had proposed 
alternatives to the tender call requirements. In all 
three instances, the court found that these 
proposed alternatives constituted counter-offers 
that rendered the tenders non-compliant.  
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Fixing Tender Defects  
Breaks Bid Repair Rule 

During a formal bidding process, purchasers are 
typically under an implied duty to reject non-
compliant tenders. This implied duty prohibits 
the post-bidding correction of material defects 
in a tender. While the practice of correcting tender 
defects is often justified as a “clarification” or 
“correction” exercise aimed at addressing “minor 
irregularities,” these post-tendering activities can 
constitute “bid repair” and result in significant 
legal liabilities to the purchasing institution.  
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Price Discrepancy Correction 
A municipality issues a tender call.  It corrects an obvious 
error in the low bidder’s rate bid form and awards the 
contract to the low bidder. A competing bidder sues. The 
trial judge determines that the municipality improperly 
accepted a non-compliant low bid. The municipality 
appeals. 

 
Case Study 
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 Case Study 
 

 If you were on the court of appeal would you: 
 
 

a)  deny the municipality’s appeal since the low bid contained 
an obvious error that rendered it non-compliant and the 
municipality could not repair and accept that non-compliant 
bid; or 

b)  grant the appeal since the municipality was within its rights 
to correct the obvious error and award to the low bidder.  
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 Case Study 
 

 If you were on the court of appeal would you: 
 
 

a)  deny the municipality’s appeal since the low bid 
contained an obvious error that rendered it non-
compliant and the municipality could not repair and 
accept that non-compliant bid; or 

b)  grant the appeal since the municipality was within its rights 
to correct the obvious error and award to the low bidder.  
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Jarlian Construction Inc. v. Waterloo (City) 
Ontario Superior Court of Justice – Divisional Court 

March 10, 2008 

 In its March 2008 decision in Jarlian 
Construction Inc. v. Waterloo (City), the 
Ontario Superior Court of Justice – Divisional 
Court dismissed the City of Waterloo’s appeal 
in a case dealing with a tender compliance 
dispute. A November 2007 trial judgment had 
previously found that the municipality had 
improperly accepted a non-compliant low bid.  
The Divisional Court saw no reason to 
overturn this finding. 

 

 The case dealt with a mistake in the selected 
bidder’s rate bid form.  The municipality had 
corrected an obvious error in the low bidder’s 
tender and awarded the construction contract 
to that bidder.  A competing bidder sued.  The 
trial court concluded that the error made the 
low bid legally incapable of acceptance and 
that the municipality had accepted a non-
compliant bid: 

 

 “…having regard to the terms and conditions of 
the tender as issued by the City, Xterra’s bid was 
clearly non-compliant and therefore not capable of 
being accepted by the City in accordance with the 
terms and conditions of the tender. By accepting 
Xterra’s bid, the City was in breach of its implied 
obligation to only accept a compliant bid. Further, 
by accepting Xterra’s bid for an amount other than 
the stipulated sum on page one of Xterra’s Bid 
Form, the City was also in breach of its implied 
obligation to treat all bidders fairly and equally.” 

 

 As this case illustrates, purchasing 
institutions should be careful to avoid 
engaging in post-tender “bid repair”.  The 
correction of bid errors, particularly mistakes 
relating to price, can constitute a breach of 
the implied duty to reject non-compliant 
tenders.  

 

Tender Compliance – Duty to Reject Non-Compliant Tender – Bid Repair 37



Post-Bid Price Clarification 
A municipality issues a tender call. It receives a bid that 
contains an ambiguity in its pricing information. Rather 
than correcting the information itself, the municipality 
issues a post-bid clarification to confirm the bidder’s 
intention and then awards the contract to that bidder. A 
competing bidder sues, arguing that the contract was 
awarded to a non-compliant bidder.  

  

Case Study 
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 Case Study 
 

 If you were on the court would you: 
 
 

a)  reject the competing bidder’s claim since the municipality 
had the right to clarify uncertainties in the low bidder’s 
pricing prior to proceeding with contract award; or 

b)  find that the municipality had engaged in improper bid 
repair by allowing the bidder to provide new information to 
clarify pricing uncertainties in its original bid.  
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 Case Study 
 

 If you were on the court would you: 
 
 

a)  reject the competing bidder’s claim since the municipality 
had the right to clarify uncertainties in the low bidder’s 
pricing prior to proceeding with contract award; or 

b)  find that the municipality had engaged in improper bid 
repair by allowing the bidder to provide new 
information to clarify pricing uncertainties in its 
original bid.  
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Maystar General Contractors Inc. v. Town of Newmarket 
Ontario Court of Appeal, September 24, 2009 

 In its September 2009 decision in Maystar 
General Contractors Inc. v. Town of Newmarket, 
the Ontario Court of Appeal upheld a trial 
decision which held the municipality liable for 
correcting a mathematical error and awarding a 
contract to a non-compliant bidder.  

 
 The case involved a tender call for the 
construction of a recreational facility. The 
plaintiff, Maystar General Contractors, was an 
unsuccessful bidder.  It alleged that the contract 
was awarded to a non-compliant competing 
bidder.  It sued for $3.3 million in lost profits.  
Newmarket, the defendant municipality, had 
argued that the selected tender was compliant 
and that its mathematical corrections were 
permitted within the tendering rules.  

 However, the trial court disagreed, finding 
that the bid price in the tender was uncertain 
and that the post-bid “clarifications” and 
“corrections” amounted to bid repair: 

 

 “…the uncertainty of the price that existed in 
Bonfield's bid could not, in my view, be corrected 
or rectified by the subsequent communication from 
Bonfield to the Town and in particular, Bonfield’s 
facsimile letter of September 20, 2005 purporting 
to clarify its Bid Price. As I have held, the Bid was 
non-compliant and therefore incapable of 
acceptance...given the uncertainty of price which 
existed, any consideration of such clarification 
would constitute an alteration to or amendment of 
Bondfield’s bid which is not permitted by the bid 
terms.”  

 
 

Tender Compliance – Duty to Reject Non-Compliant Tender – “Clarifications” vs. Bid Repair – Pricing Information 41



Unfair Process 
 
 
 

Over the last three decades, the 
Canadian courts have whittled 
away at a purchasing institution’s 
ability to seek safe harbour behind 
privilege clauses when challenged 
with unfair process lawsuits. 
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Saskatchewan Liable for Applying  
Hidden Local Preference Policy 

Kencor Holdings Ltd. v. Saskatchewan 
Saskatchewan Court of Queen’s Bench, 1991 

The case dealt with a tender call issued by the 
Government of Saskatchewan for the construction 
of a bridge. Saskatchewan took the position that 
its general privilege clause allowed it to bypass 
the low bidder based on an undisclosed local 
preference policy. The Court disagreed, finding 
stating that “when governments, for reasons of 
patronage or otherwise, apply criteria unknown to 
the bidders, great injustice follows.”  
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Saskatchewan Liable for Applying  
Hidden Local Preference Policy 

Kencor Holdings Ltd. v. Saskatchewan 
Saskatchewan Court of Queen’s Bench, 1991 

In this often-cited decision, the privilege clause did 
not shield the government from liability even 
though it followed the process set out in the 
tender call rules and related legislation and 
obtained both ministerial and cabinet approvals 
prior to exercising the low bid bypass. 
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Bid Shopping 
 
 
 When faced with over-budget bids, 

purchasing inst i tut ions f ind 
themselves in an inherently high-
r i sk s i t ua t i on whe re bo th 
retendering and post-bid price 
negotiations can lead to bid 
shopping claims.  
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Over Budget Bid Battles 
An institution is about to go to market with an invitation to 
tender for a major project. The current project requirements 
have been drafted with gold standard specifications. Some 
members of the project team are concerned that proponent 
pricing may exceed the project budget. They come to you 
seeking advice regarding their options. 

 
Case Study 
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 Case Study 
 

 If you were the procurement advisor would you: 
 

a)  advise that the invitation to tender includes the reserved 
right to cancel for budgetary reasons so that should cover 
them in the event that all the bids come over budget; 

b)  recommend the inclusion of a “right to negotiate” clause in 
the reserved rights of the invitation to tender to allow the 
team to negotiate scope reductions with bidders without 
requiring cancellation or retendering; or 

c)  advise that post-bid scope changes or cancellations, even 
when driven by budgetary concerns, create significant 
legal risks under the invitation to tender and recommend a 
more flexible tendering format.  
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Budget Constraints Trigger  
Bid Shopping Battles 

While the courts have traditionally deferred to 
budget-based bidding decisions, a flurry of 
lawsuits over the past decade reveals that the 
tides are turning against purchasers who 
terminate tender awards based on financial 
constraints. As recent bid battles illustrate, 
purchasers should think twice before pushing the 
cancel button on their latest tendering process. 
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Bid Shopping or Fair Dealing? 
Sometimes Hard to Tell the Difference  

“Bid shopping” is the term used to describe 
improper post-tendering negotiations conducted by 
a purchaser who attempts to leverage a binding low 
bid and use it as a springboard to subsequent 
negotiations with other suppliers.  While the courts 
have tended to sanction this practice, the following 
cases illustrate how it is often difficult to distinguish 
between bid shopping and other acceptable post-
tendering negotiations.  
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Stanco Projects Ltd. v. British Columbia  
British Columbia Court of Appeal 

May 17, 2006 
  
 In its May 2006 decision in Stanco Projects 
Ltd. v. British Columbia, the British Columbia 
Court of Appeal upheld a July 2004 trial 
decision which found the government liable 
for bid shopping. The case involved a tender 
call for a water system upgrade project at 
Cypress Bowl Provincial Park. At trial the 
government was found liable for bid shopping 
due to the post-bidding negotiations it 
conducted prior to awarding a contract.  

 

 The project contemplated the installation of 
two water tanks, but after the tenders were 
opened a decision was made to proceed with 
just one tank.  The tender call did not 
contemplate the severance of the contract 
and failed to ask for separate pricing for each 
tank.  

 The plaintiff was asked to provide a lower 
single tank price under an undisclosed post-
bidding process that was characterized as an 
“Offer of Credit”.  The Ministry wanted a one 
tank price that was a pro-rated figure based 
on the original two tank price. 

 

 In the interim, one of the plaintiff’s 
competitors, who knew the plaintiff’s low bid 
price, was allowed to submit a follow up bid 
for the single tank.  When it found out that 
other bidders were re-bidding, the plaintiff 
objected and refused to engage in any 
further price discussions.  The trial court was 
critical of the bid shopping by the Ministry for 
the following reasons: 

  
 

Bid Shopping 
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Stanco Projects Ltd. v. British Columbia  
British Columbia Court of Appeal 

May 17, 2006 

  
 “…a tenderer would not expose itself to the 
expense and other risks of tendering if it were 
conceivable that its bid could be used by an owner 
as a mere bargaining tool in post-closing tender 
negotiations with that tenderer or other bidders. An 
assurance to the contractor that the tendering 
authority will not use any of the bids as a 
springboard to engage in negotiations aimed at 
obtaining a better price or like advantage during 
the tender evaluation period, is a reasonable 
expectation of the most fundamental kind. It goes 
to the very heart of the integrity of the tendering 
process. A tendering authority ought not to be 
entitled to contemporaneously purport to adhere to 
the tendering model and enjoy the benefits flowing 
from it and, once the bids have been revealed and 
are under consideration, to unilaterally implement 
the contrasting model of free bargaining.” 

 

 As this case illustrates, a purchaser’s ad-hoc 
attempt to merge a formal bidding process 
with a negotiated approach can be 
problematic.  In this case the trial court 
concluded that “the after-tender closing 
conduct engaged in by the Ministry 
amounted to bid manipulation and was 
patently unfair and in breach of the Ministry's 
implied duty to act fairly under Contract A.”  

 
 The plaintiff was awarded its lost profit 
damages.  This conclusion was upheld by 
the Court of Appeal, which also found the 
government’s consultants to be partially 
liable for their role in the bid shopping 
scheme. 

 

Bid Shopping 
52



  
 
 
 
 
 
 
 

  

 
BC Court of Appeal Upholds  

Expansive Definition of Bid Shopping 
Stanco Projects Ltd. v. British Columbia  

British Columbia Court of Appeal 
May 17, 2006 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

“... the term “bid shopping” should be given an expansive 
interpretation so as to encompass conduct where a 
tendering authority uses the bids submitted to it as a 
negotiating tool, whether expressly or in a more clandestine 
way, before the construction contract has been awarded, with 
a view to obtain a better price or other contractual advantage 
from that particular tenderer or any of the others. What I am 
speaking of here is bid manipulation which can potentially 
encompass as vast a spectrum of objectionable practices as 
particular circumstances may make available to a motivated 
and inventive owner, intent on advancing its own financial or 
contractual betterment outside the boundaries of the 
established tendering protocol.” 
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Over-Budget Bleacher Bids 
  

A municipality issues a tender call for the construction 
of concrete bleachers at its new civic centre. All bids 
come in well over budget. It decides to in-source 
project management and directly seeks follow-up bids 
from third parties so that it can act as its own general 
contractor to save costs on the construction. The initial 
low bidder sues for lost profits.  

Case Study 
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 If you were on the court would you: 
 
 

a)  dismiss the case since the municipality’s privilege clause 
gave it discretion to reject the over-budget bids and make 
alternate arrangements to get the work performed within 
budget; or 

b)  award lost profit damages to the bypassed low bidder 
since the municipality’s conduct was an egregious attack 
on the integrity of the bidding process and went well 
beyond the discretion permitted under its privilege clause.  

Case Study 
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gave it discretion to reject the over-budget bids and make 
alternate arrangements to get the work performed within 
budget; or 

b)  award lost profit damages to the bypassed low bidder 
since the municipality’s conduct was an egregious 
attack on the integrity of the bidding process and went 
well beyond the discretion permitted under its 
privilege clause.  

Case Study 
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 The Town of Port Hawkesbury, Nova 
Scotia, which is known as “Cape Breton’s 
Front Porch”, found itself on the frontline of 
a high-profile bid-shopping controversy.  In 
its unanimous February 2008 decision in 
Port Hawkesbury (Town) v. Borchert 
Concrete Products Ltd., the Nova Scotia 
Court of Appeal upheld a Nova Scotia 
Supreme Court trial decision that found the 
Town liable in connection with a tangled 
tendering process.  The case, which 
involved the construction of bleachers for 
the new $15 million Port Hawkesbury Civic 
Centre, serves as a cautionary tale 
illustrating the inherent risks of post-bid 
bargaining. The Town had initially issued a 
tender call for the construction of the 
concrete bleachers.  Since the low bid was 
well over budget, the Town took steps to 
reduce costs.  

 It decided to in-source a portion of the 
work by acting as its own general 
contractor and sought third-party quotes to 
assist it in building the bleachers. In its 
October 2006 trial decision, the Nova 
Scotia Supreme Court found that this 
conduct amounted to “bid shopping”.  The 
Court found the Town’s conduct to be an 
“egregious attack on the integrity of the 
bidding process” that went well beyond the 
rights afforded under the tender call 
privilege clause: 

 
 “I am satisfied the process as adopted by the 
defendant is a sufficiently egregious attack on 
the integrity of the bidding system that it cannot 
be condoned….  

Port Hawkesbury (Town) v. Borchert Concrete Products Ltd.  
Nova Scotia Court of Appeal, February 20, 2008 

Over Budget Bids – In-Sourcing – Bid Shopping 
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 “…If the actions of the defendant are condoned in 
a case such as this then it would invite various 
abuses. A general contractor might obtain bid 
information and then use it to negotiate a better 
contract either for itself or with third parties at the 
expense of the bid system. The integrity of the bid 
system could be undermined to the extent that it 
would no longer be effective. The issues in this 
case go well beyond the rights accorded to the 
defendant by the privilege clause.” 

 

 The Court found the Town liable for the low 
bidder’s lost profits in the amount of 
$69,000. The Nova Scotia Court of Appeal 
reduced the lost profit damages award to 
$45,000. However, it upheld the trial court’s 
finding that the Town had contravened the 
tendering rules by bid shopping. The Court 
of Appeal adopted an expansive definition of 
“bid shopping” that included: 

 

 “... conduct where a tendering authority uses the 
bids submitted to it as a negotiating tool, whether 
expressly or in a more clandestine way, before 
the construction contract has been awarded, with 
a view to obtain a better price or other contractual 
advantage from that particular tenderer or any of 
the others. What I am speaking of here is bid 
manipulation which can potentially encompass as 
vast a spectrum of objectionable practices as 
particular circumstances may make available to a 
motivated and inventive owner, intent on 
advancing its own financial or contractual 
betterment outside the boundaries of the 
established tendering protocol.” 

 

 As this case illustrates, the courts tend to 
frown upon a purchaser’s attempt to use the 
formal tendering process as a springboard 
to subsequent negotiations. 
  

 

Port Hawkesbury (Town) v. Borchert Concrete Products Ltd.  
Nova Scotia Court of Appeal, February 20, 2008 
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 However, not all post-bid bargains 
constitute bid shopping. When it comes to 
considering bid shopping allegations, 
careful attention is often placed on the 
timing of events. By way of example, in its 
July 2007 decision in R. v. Crown Paving, 
the Newfoundland and Labrador Supreme 
Court found the provincial government not 
liable for bid shopping. In this case the 
government cancel led a h ighway 
maintenance tender call after the bids 
came in over budget.  It then negotiated an 
extension with its existing contractor, who 
also happened to be the higher of the two 
bidders on the cancelled tender call. The 
Court concluded that this was not bid 
shopping because the government had 
cancelled the tendering process prior to 
initiating the subsequent contract extension 
negotiations.  

  

Port Hawkesbury (Town) v. Borchert Concrete Products Ltd.  
Nova Scotia Court of Appeal, February 20, 2008 

 The fact that the government was able to 
show that the bids were significantly over 
budget also helped in the defence against 
the bid shopping claim by showing that the 
cancellation was legitimate. Like the 
Newfoundland case, the Port Hawkesbury 
case dealt with an over budget low bid.  
However, unlike the Newfoundland case, 
the Town failed to cancel its tendering 
process prior to initiating fresh negotiations 
for a lower cost approach.  Embarking on 
new negotiations while the low bidder 
remained bound to its bid proved to be the 
tipping point that resulted in a finding of bid 
shopping against the Town. As these cases 
illustrate, navigating the straits between 
permissible post-bid negotiations and 
improper bid shopping can be a perilous 
voyage for purchasing institutions. 
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The Over Budget Re-Scoping Case 
A municipality issues a tender call to renovate its civic 
centre. It receives only one bid, which exceeds its budget. 
Without notifying the sole bidder, it re-scopes the work and 
divides it into three smaller projects which are directly 
awarded to other contractors. The low bidder sues.  
 
 

 
Case Study 
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 Case Study 
 

 If you were on the court would you: 
 
 

a)  award lost profit damages for bid shopping since the 
municipality’s original specifications included materials that 
could not realistically be provided within budget and 
caused the low bidder to expend time and energy on a 
hopeless bid; or 

b)  reject the low bidder’s claim since the municipality was 
within its rights when it relied on financial considerations to 
reject the low bidder and negotiate an alternative contract 
with other suppliers.  
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CMH Construction Ltd. v. Victoria (Town) 
Supreme Court of Newfoundland and Labrador 

September 22, 2010 

  
“...Victoria specified work using certain materials in 
the Tender call which could not realistically be 
performed within the budget. Once realizing its 
mistake, Victoria sought to get around by 
reconfiguring the project and significantly altering the 
specifications without notice to CMH, breaking down 
the project into smaller parts to avoid the 
requirements of the Public Tender Act, and awarding 
the work... to several other contractors who did not 
even have to bid on the work....In summary, Victoria 
breached its implied duty of fairness owed to CMH 
by causing it to expend time, effort and money on a 
hopeless bid, then completely ignoring CMH’s 
interests, which it was contractually bound to 
consider, in devising and carrying out a remedial 
scheme, and ultimately awarding something other 
than contract B to other contractors.” 

Duty to Award to Low Bidder – Over Budget Bids – Low Bid Bypass – Bid Shopping  

In its September 2010 decision in CMH 
Construct ion v. Victor ia (Town) , the 
Newfoundland and Labrador Supreme Court 
found the Town liable for bid shopping.  
 

The case dealt with a tender call for 
renovations at the Victoria Municipal Centre.  
The Town received only one bid, which 
exceeded the Town’s budget.  Without notifying 
the sole bidder or formally terminating the 
tendering process, the Town proceeded to re-
scope the work and divide it into smaller 
projects which were directly awarded to three 
other contractors. The Court found that this 
conduct breached the duty of fairness owed to 
the original sole bidder: 
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Tercon:  
Reading Down 

Liability Disclaimers 
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Introduction 

The Supreme Court of Canada’s controversial 5-4 split 
decision in Tercon Contractors Ltd. v. British Columbia 
(“Tercon”) is a clear warning to those who break 
tendering rules and then try to hide behind cleverly 
worded tender call provisions. Rather than bullet 
proofing the procurement process, the reserved rights 
and liability disclaimers used in the “Contract A” 
tendering model have proven to be false comfort 
clauses, lulling institutions into a misleading sense of 
security while repeatedly drawing them into the vortex of 
protracted and unpredictable litigation.  In the wake of 
the Tercon controversy, this overview advocates a 
departure from the legalistic and litigious approach to 
tendering and a return to practical procurement based 
on simplified formats, clear drafting and mediated 
disputes.  
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Dealing With Implied Fairness Duties 

Ever since the Supreme Court of Canada created the 
“Contract A” paradigm in 1981 with its seminal Ontario v. 
Ron Engineering and Construction Eastern (Ltd.) 
decision, the procurement process has been subject to a 
barrage of bid challenges. To guard against this rising 
tide of litigation, purchasing institutions have tried to 
preserve their flexibility through privilege clauses and 
shield their liability through legal disclaimers.  However, 
when called on to interpret and enforce these provisions 
under “Contract A”, the courts have been unreliable 
referees. 
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While there have been many prior decisions interpreting 
the scope of a purchaser’s permissible conduct within its 
“reserved rights and privileges”, there have been far 
fewer tendering cases dealing with the enforceability of 
exclusion clauses. The distinction between these two 
types of provisions is significant: traditional privilege 
clauses attempt to expand the scope of permissible 
conduct within the tendering rules while liability 
exclusions purport to shield a purchaser from liability 
after it strays outside of those rules.  

Privilege Clauses vs. Liability Disclaimers 
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With privilege clauses, the issue tends to revolve around 
whether the conduct in question (such as bypassing a 
low bidder or cancelling a tendering process) is justifiable 
in the circumstances, whether it falls within the scope of 
the purchaser’s implied fairness and good faith duties 
and whether it can be reconciled with the broader goal of 
protecting the integrity of the bidding process.  
 
 
 
 
   

Privilege Clauses Limited By Fairness 

70



The enforceability of exclusion clauses is another matter 
altogether. In these situations, the issue is whether the 
purchasing institution can rely on its unilaterally declared 
disclaimer to shield itself from liability after it has broken 
the rules and caused prejudice to a bidder. While the 
safe harbour offered by traditional privilege clauses has 
always been subject to some uncertainty, past cases 
have provided some guiding principles to help inform 
proper practice in the procurement process. However, 
past cases have offered little guidance for interpreting 
the enforceability of exclusion clauses within the 
tendering context. 
   

Disclaimers Attempt to Exclude Breach Liability 
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The Tercon controversy is a perfect case in point. The 
dispute turned on whether the BC government should 
pay an unsuccessful bidder $3.3 million in lost profit 
damages after it awarded a tendered contract to a non-
compliant competing bidder or whether a disclaimer in 
the tender call should shield the government from 
liability. Over the course of four years, thirteen judges 
from three different levels of court considered the case 
and were deeply divided, with the BC government 
actually winning the popular vote but losing the final 
decision. In fact, the total judicial tally was 7-6 in favour 
of letting the government hide behind its disclaimer and 
get away with breaking its tendering rules.   
 
 
 
 
 
 

 

 
 
   

A Case Study in Inconsistency 
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However, Tercon Contractors won where it counted, 
raking in a $3.3 million judgment at trial and, after losing 
3-0 at the BC Court of Appeal, restoring the trial 
judgment with a razor thin 5-4 win at the Supreme Court 
of Canada.   While it provided for a dramatic finale to the 
Tercon controversy, the much anticipated Supreme Court 
decision was a disappointment for those who were 
hoping for clarity under “Contract A”.  
 
 
 
 
 
 

 

 
 
   

A Case Study in Inconsistency 
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In fact, the Tercon decision casts a shadow of ongoing 
uncertainty. While the Supreme Court judges agreed on 
a new test for determining whether to enforce liability 
disclaimers, they couldn’t agree on how to apply the test 
to the facts of the case. The three part test asks the 
following questions: (i) Does the disclaimer as drafted 
apply to the facts? (ii) Is the disclaimer unconscionable 
and therefore unenforceable?  (iii) Should the disclaimer 
be voided due to public policy considerations? In a 
darkly ironic judgment, the Supreme Court’s new test 
produced a perfect lack of consensus with a 5-4 split 
decision 
 
   

Tercon Case Leaves a Murky Legacy 
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The Tercon Disclaimer Test 
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If, after almost a year of deliberation, the nine most 
senior judges in Canada can’t agree on how to apply 
their own legal test to a disclaimer clause, how are those 
working within the rapid fire context of the daily tendering 
cycle supposed to make any use of it? Institutions that 
rely on such provisions in the future may find themselves 
sailing straight into murky and largely uncharted 
jurisprudential waters.  
 
 
 
 
 
 
 
 

 

 
 
   

Uncharted Jurisprudential Waters 
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The Privilege Clause Paradox 
 
 
 The ongoing interplay between a 

purchaser’s reserved rights and 
privileges and the purchaser’s 
implied duties is one of the most 
disputed, complex and controversial 
areas of tendering law.  
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As the cases illustrate, those who seek refuge within the 
confines of their reserved rights and privileges should 
make sure that they do so with clean hands since the 
courts are unlikely to allow abuses that compromise the 
integrity of the bidding process or compromise the 
overarching duty of fairness owed to bidders 

The Privilege Clause Paradox 
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To summarize the principles applied to privilege clauses 
by the courts: 
 
1.  The formal binding tendering process creates a legal 

relationship between owners and compliant bidders 
that gives rise to a number of implied legal duties. 

2.  Implied duties such as the “low bid rule” can be 
overridden by specific language in a tender call that 
gives the owner the right or privilege to exercise the 
discretion to, for example, not award to the lowest 
bidder. 

The Privilege Clause Paradox 
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3.  Reserved rights and privileges do not give 
purchasers an unfettered discretion. With a view to 
protecting the integrity of the bidding process, the 
courts will require owners to exercise their 
reserved rights and privileges fairly and in good 
faith.  

4.  These implied duties place significant restrictions 
on the discretion permitted under the privilege 
clauses and exposes purchasing institutions to 
considerable legal risk in the exercise of those 
reserved rights. 

5.  Liability disclaimers also fail to provide predictable 
protection against lost profit claims. 

The Privilege Clause Paradox 
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Deploying Flexible Formats 
 
 
 Rather than attempting to navigate 

the murky Contract A waters using 
unreliable privilege clauses and 
ineffective liability disclaimers, an 
increasing number of purchasing 
institutions are steering clear of 
these inherent Contract A risks by 
deploying flexible low-risk formats.  
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7. Range of Formats 7 

Forms and 
Formats 

82



Forms and Formats 

7 Range of Formats 

Does your organization use a broad range of 
tendering formats based on domestic and 
international best practices? 
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Procurement Playbook Menu 
High-Risk Inflexible Formats: 
  Invitation to Tender 
 No-Negotiation RFP 

Low-Risk Flexible Formats: 
 Consecutive Negotiation/Rank-and-Run RFP 
 Concurrent Negotiation/BAFO RFP 
  Invitational Request for Quotation 
 Open Request for Quotation 
 Request for Information 
 Request for Supplier Qualifications – Prequalification Version 
 Request for Supplier Qualifications – Master Framework Version 
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7. Range of Formats 
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Forms and Formats 
Observation 3: For Forms and Formats, over 70% of organizations responded “Strongly 
Agree”, “Agree” or “Somewhat Agree” when asked if they promote awareness of format use, 
regularly update their templates and use flexible non-Contract A formats. However, a 
significant minority (16-29%) responded “Somewhat Disagree” or worse when asked those 
same questions about managing legal risks in their tendering templates. 

7. Range of Formats 8. Template Content 9. Awareness of Format Use 
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When it comes creating and maintaining tendering 
templates, many institutions try to fend for themselves 
by filling in gaps in their outdated documents with spare 
parts collected over the years from templates used by 
other institutions. This is a high risk practice that should 
be avoided. The increasingly complex legal landscape 
that governs tendering in Canada calls for the 
deployment of professionally designed and drafted 
templates that will assist in creating and maintaining 
proper version control over procurement documents.  

Solving the Privilege Clause Paradox 
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