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Off the Record 
Consensus Scoring Chaos 

 

In an attempt to shield themselves from public access 
requests, many government institutions are treating the 
notes of individual evaluators as “transitory records” and 
are only keeping the final consensus scoring results of 
their evaluation teams. However, failing to maintain proper 
evaluation records undermines the defensibility of the 
public procurement process. This presentation will survey 
a number of recent cases where going off the record 
caused an evaluation process to go off the rails, resulting 
in legal challenges and, in some cases, the nullification of 
the resulting contract award. 
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Project teams should ensure that they are maintaining 
clear, fair and defensible evaluation process paths. To 
help meet these standards, they should focus on: 
 
 

q Maintaining proper records of the entire evaluation 
process, including pre- and post-bid correspondence, 
evaluation scoring summaries, selection and award 
notices, and debriefing details  

q Disclosing the entire evaluation process and avoiding 
hidden or vaguely defined evaluation stages 

 
 

Off the Record 
Consensus Scoring Chaos 

 



Staying on the 
Record 

 
 
 



Disposing of Evaluation Notes After Group Scoring 
One of your evaluation teams has just wrapped up a 
lengthy and complex evaluation process where they 
used consensus scoring. Now that you have the final 
scores tallied in the final score card, they want to get rid 
of their original scoring charts and evaluation notes. 
Discuss how you would advise them. 

Case Study 



Inadequate Records Prompt Re-Evaluation Order 
Matter of C&B Construction, Inc. 
Government Accountability Office 

In its January 2010 decision in Matter of C&B 
Construction, Inc., the Government Accountability Office 
ordered the U.S. Department of Agriculture to conduct a 
re-evaluation in a solicitation for steam restoration work 
after finding that the Department maintained inadequate 
records during its original evaluation of bids. More 
specifically, the GAO found that there was no record of 
how the non-price factors that informed the ultimate 
selection were evaluated: 

Evaluation Recording Keeping 



Inadequate Records Prompt Re-Evaluation Order 
Matter of C&B Construction, Inc. 
Government Accountability Office 

The award justification document states that Aquatic was selected 
based on its key personnel, including a heavy equipment operator with 
significant experience operating a walking excavator for stream 
restoration, availability of back-up personnel, and similar past 
performance. However, the contemporaneous record has no other 
information on the evaluation of Aquatic’s quotation, and no 
information at all (other than the point scores above) on the evaluation 
of C&B’s quotation.  In other words, the record lacks any details 
concerning the merits of the quotations under each non-price 
evaluation factor.    

Evaluation Recording Keeping 



Inadequate Records Prompt Re-Evaluation Order 
Matter of C&B Construction, Inc. 
Government Accountability Office 

The GAO also stated that “the evaluation must be 
documented in sufficient detail to show that it was not 
arbitrary” and that “the contemporaneous record here is 
inadequate for our Office to determine whether the Forest 
Service had a reasonable basis to select Aquatic at its 
higher price.” The GAO therefore ordered a re-evaluation. As 
this case illustrates, in order to be defensible, the evaluation 
criteria should be clearly disclosed in a solicitation document 
and the evaluation records should also clearly document 
how those criteria were applied to arrive at the final ranking 
and selection of competing bidders.  

Evaluation Recording Keeping 



Flawed Evaluation Records Trigger Re-Evaluation Order 
Matter of ITT Systems Corporation 

Government Accountability Office 

In its January 2012 decision in Matter of ITT Systems 
Corporation, the Government Accountability Office ordered 
the Department of the Army to conduct a re-evaluation 
after finding that the Department’s original evaluation 
record failed to document changes to the selected bidder’s 
staff pricing models. The case dealt with a bidding process 
for logistics support services and, as the GAO noted, the 
pricing model that was ultimately selected varied from that 
in the original bid yet: 

Evaluation Recording Keeping 



Flawed Evaluation Records Trigger Re-Evaluation Order 
Matter of ITT Systems Corporation 

Government Accountability Office 

Despite these significant changes in the offerors’ proposed staffing for 
cost evaluation purposes, the record contains no explanation of why 
the changes were made.  In particular, the changes are memorialized 
in Excel spreadsheets that reflect the agency’s mathematical 
calculations of the changes, but these spreadsheets include no 
narrative explanation of the reasons for the changes. Additionally, 
although the record includes a separate narrative cost report, the 
report makes no mention of the reasons underlying the agency’s 
staffing adjustments for cost evaluation purposes, and instead simply 
describes the agency’s approach to making the changes. 

Evaluation Recording Keeping 



Flawed Evaluation Records Trigger Re-Evaluation Order 
Matter of ITT Systems Corporation 

Government Accountability Office 

The GAO found the lack of proper record keeping was 
highly problematic since it appeared to show that 
evaluators made unilateral changes to the complainant’s 
proposed staffing when calculating costs and failed to 
justify the evaluation outcome: 
 
In sum, the record shows that the agency made significant changes to 
the offerors’ proposed staffing in the overwhelming majority of their 
proposed labor categories when conducting its most probable cost 
evaluation, but the underlying basis for these changes is not 
memorialized in the record.   

Evaluation Recording Keeping 



Flawed Evaluation Records Trigger Re-Evaluation Order 
Matter of ITT Systems Corporation 

Government Accountability Office 

In addition, the record shows that the agency failed to reconcile its 
evaluation in a manner that demonstrates consistency between its 
cost and technical evaluation findings.  We conclude that the agency’s 
evaluation of proposals is unsupported in the record and, thus, is 
unreasonable.   
 
The GAO therefore upheld that complaint and ordered the 
Department to conduct a re-evaluation.  

Evaluation Recording Keeping 



Flawed Evaluation Records Trigger Re-Evaluation Order 
Matter of ITT Systems Corporation 

Government Accountability Office 

As this case illustrates, the failure to conduct demonstrably 
fair evaluations by keeping accurate evaluation records 
can be fatal to the ultimate defensibility of a government 
contract award decision. To better ensure the soundness 
of their contract awards, public institutions should therefore 
ensure that they conduct bid evaluations that are 
consistent with properly designed and disclosed evaluation 
procedures and that they carefully document those bid 
evaluations.  
 
 
 

Evaluation Recording Keeping 



Lack of Evaluation Records Fatal to Treaty Compliance 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal 

In its July 2010 decision in Almon Equipment Ltd. v. 
Canada (Attorney General), the Federal Court of Appeal 
struck down a Canadian International Trade Tribunal 
determination and ordered the Tribunal to reconsider the 
complaint. The case dealt with the procurement for aircraft 
de-icing services and chemical removal services. The 
Tribunal found that the government evaluators failed to 
keep proper notes during their evaluation process.  

Evaluation Recording Keeping 



Lack of Evaluation Records Fatal to Treaty Compliance 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal 

While it determined that the irregularity undermined the 
fairness of the evaluation process for the chemical removal 
services, the Tribunal found that the failure to keep proper 
evaluation notes had no impact on the outcome of the 
evaluation for the de-icing services. 
  
The Federal Court of Appeal disagreed and ordered the 
Tribunal to conduct a reconsideration since the procedural 
irregularity compromised the evaluation process for both of 
the tendered services.  

Evaluation Recording Keeping 



Lack of Evaluation Records Fatal to Treaty Compliance 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal 

The Federal Court of Appeal noted the serious detrimental 
impact on the trade treaty regime caused by the evaluation 
team’s failure to keep proper notes of its evaluation 
process: 
 
 

Evaluation Recording Keeping 



Lack of Evaluation Records Fatal to Treaty Compliance 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal 

This body of evidence shows that the three evaluators considering the 
competitors’ multi-million dollar proposals did not write their own 
comments on their own copies of the bids, nor did they make 
comments on separate sheets. Instead, they restricted their comments 
to a very small space on the consensus scoring sheets, except for one 
evaluator who scrawled additional observations on “sticky notes” 
attached to one of the proposals. Before the Tribunal, the evaluators 
testified that “the comments on the consensus scoring sheets were not 
a complete list of the important factors taken into account in 
determining their scoring” (at paragraph 39); yet, the evaluators could 
not point to a single note of their own that would corroborate this. In 
this significant procurement, Public Works’ contracting officer did not 
give the evaluators any instruction on how to use the “comments” 
column and did not tell them to attach separate sheets, if necessary. 
 
 Evaluation Recording Keeping 



Lack of Evaluation Records Fatal to Treaty Compliance 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal 

Finally, the most basic characteristics of the evaluation process 
pursued by the evaluators remain a mystery. For example, did the 
evaluators considering this large procurement ever meet as a group of 
three to discuss the proposals and their evaluation? The Tribunal 
reviewed the conflicting testimony of the evaluators and could not 
make any finding on this elementary fact. In a general observation 
about the procedures that the evaluators followed, the Tribunal found 
a lack of “clear recollections [by the evaluators] of certain aspects of 
the evaluation process” (at paragraph 41). Looking at this body of 
evidence with the important purposes of this regulatory regime front of 
mind, this is a rather mild statement; the Tribunal may not have 
appreciated that this body of evidence could be significant to the 
broader “integrity and efficiency of the competitive procurement 
system” under paragraph 30.15(3)(c) of the Act. 

Evaluation Recording Keeping 



Lack of Evaluation Records Fatal to Treaty Compliance 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal 

The Federal Court of Appeal provided reasons to support 
the conclusion that the Tribunal failed to properly take the 
significance of the evaluation team’s failure to keep 
records into account when making its determination. As 
noted below, those reasons put a high premium on the 
need to maintain transparency in decision-making in public 
procurement: 

Evaluation Recording Keeping 



Lack of Evaluation Records Fatal to Treaty Compliance 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal 

First, this issue was intimately related to Almon’s complaint that the 
evaluators used improper criteria to evaluate Almon’s proposal for the 
de-icing services and the glycol collection services. In order to 
consider this, the Tribunal had to know what criteria the evaluators 
actually employed in their scoring, assess whether the scores were 
credible and fair, and ensure that the evaluations were conducted as a 
result of a process with substance and integrity. The body of evidence, 
above, is relevant to all these matters. 

Evaluation Recording Keeping 



Lack of Evaluation Records Fatal to Treaty Compliance 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal 

Second, evaluators and their evaluations of proposals are at the heart 
of the procurement system. How the evaluators conduct themselves in 
their evaluation process determines whether the system has integrity 
and whether the important purposes of this regulatory regime are met. 
If evaluators can shield themselves from scrutiny by refraining from 
making adequate records and by following procedures that are later 
unknowable, the Tribunal cannot discharge its oversight 
responsibilities. Parliament’s regulatory regime is then frustrated, 
along with the purposes underlying it. 

Evaluation Recording Keeping 



Lack of Evaluation Records Fatal to Treaty Compliance 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal 

For all these reasons, the Tribunal erred by failing to consider whether 
the evaluators’ record-keeping and procedures might have affected 
the “integrity and efficiency of the competitive procurement system” 
under paragraph 30.15(3)(c) of the Act. 
 
Given the above, the Court of Appeal directed the Tribunal 
to re-assess the procurement in a new determination. In its 
March 2011 redetermination, the Tribunal stressed the 
need to ensure proper evaluation team record-keeping in 
order to protect the integrity of the public procurement 
process: 
 
 
 Evaluation Recording Keeping 



Lack of Evaluation Records Fatal to Treaty Compliance 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal 

In the Tribunal’s view, these inconsistencies are the likely result of 
imperfect recollection and do not, in and of themselves, impugn the 
good faith and integrity of the evaluators; they do however undermine, 
at least to some extent, the reliability of the evaluators’ testimony 
about events central to this matter. 
 
Indeed, the evaluators’ imperfect recollection of events in this case 
underscores the importance of proper record keeping to the integrity 
and efficiency of the competitive procurement system. In this regard, 
and as examined in greater detail below, faulty record keeping fails 
both purchasers and suppliers, and poses serious challenges to the 
Tribunal’s procurement review mandate. In short, it fails the public 
procurement system as a whole. 

Evaluation Recording Keeping 



Lack of Evaluation Records Fatal to Treaty Compliance 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal 

The credibility and integrity of the competitive procurement system 
rest, in large part, not only on bids being properly assessed against 
the prescribed evaluation criteria in actual fact but also on the supplier 
community’s perception that bid evaluations have been conducted in a 
fair and transparent manner. In this regard, adequate record keeping 
by procurement authorities is integral to the ability of a potential 
supplier to assess whether its bid has been fairly evaluated against the 
rated criteria contained in a solicitation and to identify and assess 
potential grounds of complaint. 
 

Evaluation Recording Keeping 



Lack of Evaluation Records Fatal to Treaty Compliance 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal 

Proper record keeping allows the procurement authority to justify its 
decisions and the reviewing body to determine precisely what has 
transpired. In addition, it is conducive to fulfillment by a procurement 
authority of its duty of fairness to all potential suppliers. Finally, proper 
record keeping contributes to the Tribunal’s ability to fully assess the 
validity of procurement complaints brought before it. It is therefore 
incumbent upon procurement authorities to keep proper records.  

Evaluation Recording Keeping 



Lack of Evaluation Records Fatal to Treaty Compliance 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal 

Having reviewed the typewritten and handwritten consensus scoring 
sheets, the Tribunal considers that the explanatory comments that 
support the specific scores were at times deficient, illegible, 
unintelligible or even non-existent. With respect to the comments that 
those documents did contain and to which both the Government 
Institution Report (GIR) and testimony at the hearing referred, the 
Tribunal is of the view that they did not reflect the totality of the factors 
that were taken into account in determining the specific scores for 
Almon’s bid. The failure to fully identify the factors upon which the 
scoring was based renders it difficult for the Tribunal to assess 
whether Almon’s bid has been fairly evaluated against the rated 
criteria prescribed in the RFP. 

  

Evaluation Recording Keeping 



Lack of Evaluation Records Fatal to Treaty Compliance 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal 

In its reconsideration, the Tribunal noted that proper 
record-keeping is a broadly established requirement under 
the relevant trade treaties and that the failure to follow this 
requirement resulted in an otherwise avoidable dispute 
with the complainant. The Tribunal therefore 
recommended that the government review record-keeping 
procedures with its procurement officials.  

Evaluation Recording Keeping 



Lack of Evaluation Records Fatal to Treaty Compliance 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal 

The Tribunal also awarded the prejudiced complainant 
one-third of its lost profits due to the government’s treaty 
violation. As this case illustrates, the failure to maintain 
proper evaluation records can fundamentally undermine 
contract award decisions and result in protracted legal 
disputes. To guard against these risks, purchasing 
institutions should ensure that their evaluators receive the 
training and support necessary to ensure the defensibility 
of their evaluation processes.  
 

  

Evaluation Recording Keeping 



Consensus 
Scoring Chaos 

 
 
 



Consensus Scoring  
Your organization is planning to go to market for a multi-
million dollar RFP.  There are concerns across the 
organization over the evaluation process.  To better 
ensure a desirable outcome, senior management has 
directed you to use consensus scoring to arrive at a final 
score. Discuss whether you have any concerns with 
consensus scoring. 

Case Study 



Close Call on $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 

In its October 2014 decision in TPG Technology Consulting 
Ltd. v. Canada, the Federal Court dismissed a plaintiff 
bidder’s $250 million lost profit claim against the 
government of Canada. The claim dealt with a federal 
government procurement process valued at approximately 
$428 million for the acquisition of information technology 
engineering and technical support services. TPG, an 
unsuccessful bidder, launched an action seeking damages 
against the federal government.  

Fair Evaluations – Consensus Scoring – Tender Compliance 



TPG alleged that the government had selected the 
consensus scoring method because its high subjectivity 
allowed personal biases to infiltrate the evaluation: 
 
The appropriateness and effectiveness of consensus method itself, 
specifically chosen by PWGSC in an effort to produce the fairest result 
by ensuring that evaluators are using a consistent understanding of 
the requirements, is questioned by TPG. During the hearing, counsel 
for TPG advanced the argument that PWGSC intentionally selected 
the consensus model, the most subjective model in their view, as a 
way to allow personal bias and preferences to infiltrate the process.  
 

Fair Evaluations – Consensus Scoring – Tender Compliance 

Close Call on $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 



At trial, TPG’s lost profit claim rested on the assertions that 
the government evaluation team had made significant 
errors in their evaluation that had cost it the contract 
award. The Federal Court found that the government 
evaluation committee’s consensus scoring process was 
flawed. The Federal Court noted that an averaging of the 
evaluation committee’s individual scores showed a 
significant divergence in TPG’s scores before and after 
consensus scoring.  
 

Fair Evaluations – Consensus Scoring – Tender Compliance 

Close Call on $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 



In one particular evaluation category, TPG’s average initial 
score was 80.6 out of 100 but its final consensus score was 
49 out of 100. In another category, TPG’s average initial score 
was 32.8 out of 50 but its final consensus score was 22 out of 
50. As the decision noted, confusion arose within the 
evaluation team about the method of scoring performance 
metrics. That confusion resulted in the evaluation committee 
abandoning its individual scores and re-scoring TPG’s 
proposal collectively. Given the government’s explanation, the 
Federal Court found no fairness issues arising out of this 
departure from the individual scores. 
 

Fair Evaluations – Consensus Scoring – Tender Compliance 

Close Call on $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 



However, the Federal Court did find that the evaluation 
committee was inconsistent in its scoring process since it 
failed to re-evaluate the winning bidder’s scores by 
consensus as it had done for TPG’s proposal. 
Notwithstanding this finding, the Federal Court ultimately 
rejected TPG’s claim since it found that the evaluation 
errors in the two noted categories had had no impact on 
the ultimate ranking, particularly since TPG failed to 
provide any evidence regarding unfairness in any of the 
other seven evaluation categories. 
 

Fair Evaluations – Consensus Scoring – Tender Compliance 

Close Call on $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 



The Federal Court also rejected TPG’s assertions that the 
winning bidder was non-compliant and that it should have 
been awarded the contract as the highest scoring 
compliant proponent. The Federal Court therefore found 
that TPG was not entitled to any lost profits. While the 
government was ultimately able to defend itself against the 
$250 million lost profit claim, that outcome turned on the 
fact that its evaluation errors ultimately had no impact on 
the final rankings. Had the scores been closer, the 
plaintiff’s claim might have succeeded. 
  

Fair Evaluations – Consensus Scoring – Tender Compliance 

Close Call on $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 



Given the inherent risks associated with evaluation 
processes, purchasing institutions should ensure that such 
processes are implemented with a high degree of diligence 
since: (i) scoring changes arising out of consensus scoring 
can be subject to a legal challenge; and (ii) tabulation 
errors or procedural irregularities arising out of such 
sessions, however innocuous or inadvertent, can be used 
against the institution to launch protracted legal 
proceedings and create significant potential legal 
exposure. 

Fair Evaluations – Consensus Scoring – Tender Compliance 

Close Call on $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 



Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

In the fall of 2014, the Canadian International Trade Tribunal 
issued a trilogy of interrelated determinations in CGI 
Information Systems and Management Consultants Inc. v. 
Canada Post Corporation. The complaint involved an RFP 
issued by Canada Post for the award of master services 
agreements for the provision of data centre services. CGI was 
an unsuccessful proponent. It launched a series of legal 
challenges, taking issue with the debriefing process, with the 
failure of Canada Post to maintain its evaluation records, and 
with Canada Post’s use of information collected during site 
visits in its evaluation process.  
 
 Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 



Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

In September 2014, the Tribunal released the first of the 
three interrelated determinations. It found that Canada 
Post had failed to comply with its debriefing duties under 
the North American Free Trade Agreement (NAFTA) by 
failing to adequately disclose evaluation criteria. The 
Tribunal provided an overview of the relevant debriefing 
duties under NAFTA and reiterated the obligation to 
maintain the individual notes of the evaluators when using 
consensus scoring since the individual scoring sheets 
should be provided to proponents during debriefings in 
order to satisfy NAFTA debriefing duties. 
 
  Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 



Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

In coming to this conclusion, the Tribunal rejected Canada 
Post’s assertion that disclosing more detailed information 
about its evaluation process would result in the disclosure 
of confidential and proprietary Canada Post information 
and would compromise the quality of future proposals. The 
Tribunal found that Canada Post failed to provide 
reasonable arguments to support these assertions: 

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 



Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

Thus, information regarding the individual evaluators’ assessments of 
CGI’s proposal shows part of the reasons for or approach to 
establishing the final scores and outcome of this solicitation; as such, it 
is pertinent information for the purposes of Article 1015(6)(b) of NAFTA 
that can help provide transparency to an unsuccessful bidder seeking 
to understand how its tender was evaluated. Canada Post’s failure to 
provide this information is rendered more egregious by the fact that 
the Tribunal has found, in previous decisions, that, where consensus 
scoring is used, the debriefing must still include the communication of 
the considerations of each individual evaluator who contributed to the 
establishment of the consensus evaluation. 
 

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 



Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

The Tribunal also found that the failure to provide a proper 
debriefing was a serious deficiency in the integrity of the 
procurement process: 
  
The deficiency found is serious due to its broader impact on the 
integrity and efficiency of the competitive procurement system. 
Disregarding debriefing obligations risks significantly affecting the trust 
of bidders and the public in the integrity of the procurement system, as 
well as the efficiency of the system. As stated, the debriefing 
obligations contemplated by NAFTA are one means of ensuring the 
transparency of the procurement system, which underpins the 
objectives of the procurement regime under the CITT Act and the trade 
agreements.  

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 



Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

In particular, debriefings serve to demonstrate that the procurement 
has been conducted with integrity, they provide bidders with the 
necessary information to assert, if need be, their NAFTA rights, and 
they can facilitate an early resolution of disputes between the parties. 
All of these are essential for the system to function efficiently.  
  
In light of these findings, the Tribunal directed Canada 
Post to align its debriefing policies and practices with its 
NAFTA obligations and ordered Canada Post to provide 
the required debriefing information to CGI. 

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 



Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

In October 2014, the Tribunal released the second of its 
three interrelated determinations, which focused on the 
duty to maintain evaluation records during consensus 
scoring. It noted that Canada Post had acknowledged that 
the destruction of the individual evaluator records during 
consensus scoring was a breach of its trade treaty duties 
and that it had initiated a review of its consensus scoring 
policies. As with the failures relating to the debriefing 
process, the Tribunal found that the failure to maintain 
evaluation records was a serious deficiency in the 
procurement process: 

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 



Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

The Tribunal agrees with CGI that the destruction of documents 
relevant to the evaluation in a procurement process is serious due to 
its impact on the integrity and efficiency of the competitive 
procurement system. The destruction of relevant documents causes 
bidders and the public to view the whole procurement process with 
suspicion; however, confidence in that system is imperative, as it 
increases participation in the procurement system and increases the 
chances of the government getting quality goods and services at 
minimum expense. This inquiry is a case in point that the loss of part 
of the evaluation record creates additional difficulties, both procedural 
and substantive, in the Tribunal’s inquiry into a complaint.  

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 



Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

Although it was not the case here for reasons explained earlier, the loss of 
relevant documents and information can potentially prevent the procuring 
entity from reasonably justifying its decisions and the Tribunal from 
determining what has transpired in the procurement process; as such, the 
loss of pertinent documents and information can result in a procurement 
process being found unreasonable, even if it had otherwise been carried 
out in compliance with all applicable standards. Needless to say, this 
creates unnecessary inefficiencies, additional delays and extra costs of all 
kinds to the government, the bidders and, ultimately, the taxpayers.  
 
The Tribunal therefore ordered Canada Post to change its 
record keeping practices to comply with its trade treaty duties.   

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 



Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

In October 2014, the Tribunal also released the third of its 
three interrelated determinations. It found that Canada 
Post had improperly used information obtained during site 
visits of proponent facilities to increase the score of one of 
the proponents, and that the RFP terms did not permit this 
type of adjustment. The Tribunal ordered Canada Post to 
conduct a re-evaluation with a new evaluation team once it 
had updated its record keeping and debriefing practices in 
order to comply with the two prior determinations: 

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 



Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

The deficiencies identified in this process bring into question the 
accuracy of all bidders’ evaluations, including the bidder that was not 
initially granted a site visit and those bidders that did not take part in 
this inquiry process. The process used to change the final scores was 
not consistent with the consensus scoring process used for evaluating 
and ranking the other bidders. The final ranking of the bidders was 
affected by changes to the scoring of technical proposals made as a 
result of the site visits. Once they are brought to the Tribunal’s 
attention, it cannot ignore these serious issues in connection with this 
procurement on the sole basis that CGI has not conclusively 
demonstrated that its score and ranking was directly affected.  

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 



Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

While considering all the circumstances relevant to this procurement, 
including the factors set out in subsection 30.15(3) of the CITT Act, the 
Tribunal comes to the conclusion that, on the facts of this matter, it 
must recommend a remedy that will ensure fairness to all bidders that 
took part in this process. For those reasons, the Tribunal finds that the 
appropriate remedy is to recommend that Canada Post re-evaluate the 
technical proposals of all six original bidders with a new team of 
evaluators and that Canada Post’s debriefing and document retention 
practices and procedures be amended.  
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Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

In the event that the re-evaluation process resulted in a 
different ranking from the original process, the Tribunal 
ordered that Canada Post either cancel the original 
contract awards or award additional master service 
agreements to the top-ranking proponents in the new 
evaluation. As this case illustrates, the failure to properly 
assess information collected during site visits can have a 
significant detrimental impact on the defensibility of an 
evaluation process.  

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 



Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

The inability to defend the outcome of a procurement 
process from legal challenge is compounded where 
institutions fail to maintain proper evaluation records or 
conduct proper debriefings. This trilogy of determinations 
therefore serves as a useful reminder to public institutions 
of the need to ensure that their procurement practices and 
procedures align with their trade treaty obligations.  
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New Zealand Court Strikes Down Flawed Evaluation 
Problem Gambling Foundation of New Zealand v. Attorney General 

High Court of New Zealand 
 

In its July 2015 decision in Problem Gambling Foundation of 
New Zealand v. Attorney General, the High Court of New 
Zealand struck down a contract award after finding flaws in 
the government’s evaluation and award process. The dispute 
dealt with an RFP for treating problem gamblers.  The 
Problem Gambling Foundation, a losing proponent, asserted 
that the government’s evaluators relied on undisclosed 
evaluation criteria and improper procedures during the 
evaluation process. As the court noted: 
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New Zealand Court Strikes Down Flawed Evaluation 
Problem Gambling Foundation of New Zealand v. Attorney General 

High Court of New Zealand 
 

The Foundation said that there were changes to the criteria in material 
respects and, had the Foundation known about the changes, different or 
additional information would have been provided. The Foundation 
contended further that these changes materially affected the weights of 
various sub-criteria and, in consequence, the weight given to the relevant 
main criterion in the final score. These changes altered weightings from 
between 2% and 7.5%. The figures are established in unchallenged 
evidence from Mr Mullins. Changes to this extent for a single sub-criterion 
had a material effect on the overall score for a proposal. 
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New Zealand Court Strikes Down Flawed Evaluation 
Problem Gambling Foundation of New Zealand v. Attorney General 

High Court of New Zealand 
 

The court also found that the government improperly 
conducted consensus scoring during what was referred to as 
a “moderation stage”. This had the effect of lowering the 
complainant’s score based on undisclosed “alignment with 
strategic plan” criteria: 
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New Zealand Court Strikes Down Flawed Evaluation 
Problem Gambling Foundation of New Zealand v. Attorney General 

High Court of New Zealand 
 

The Ministry submitted that the Foundation should have realised that 
alignment with the strategic plan was an important sub-criterion in respect 
of the main alignment criterion because other proposals contained 
relevant information. I am not persuaded by that submission having regard 
to all of the other matters discussed up to this point, including the onus on 
the Ministry under the mandatory rules. The addition of this sub-criterion 
was not permissible having regard to the rules and the clear terms of 
the RFP.  
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New Zealand Court Strikes Down Flawed Evaluation 
Problem Gambling Foundation of New Zealand v. Attorney General 

High Court of New Zealand 
 

The error was material. It is again appropriate to digress from the detailed 
analysis of the documents to use this as another example of materiality. 
The alignment with strategic plan sub-criterion was given a sub-weighting 
in the main alignment criterion of 30%. This represented approximately 3% 
of the total evaluation of all criteria. And it represented approximately 4.3% 
of the total for the seven main quality criteria. The Foundation’s consensus 
score on this was zero for both its stand alone proposal and its lead 
agency proposal. Mr Ramsey said that, if the Foundation had been aware 
of the exact criteria that its proposals would be assessed against, it would 
have changed its approach to its proposals.  
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New Zealand Court Strikes Down Flawed Evaluation 
Problem Gambling Foundation of New Zealand v. Attorney General 

High Court of New Zealand 
 

These evaluation problems were compounded by the 
government’s failure to maintain proper evaluation records. As 
the court summarized, this irregularity was noted by the 
government’s process reviewers:  
 
There was no contemporaneous document recording the panel’s 
discussions about this stage. The absence of any record in respect of the 
moderation stage was noted by PwC in its probity review as an exception. 
This related to a check list item as to whether appropriate records had 
been kept “to evidence the proceedings and the results of evaluation panel 
meetings”. PwC’s draft report, dated 29 November 2013, records the 
following: 
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New Zealand Court Strikes Down Flawed Evaluation 
Problem Gambling Foundation of New Zealand v. Attorney General 

High Court of New Zealand 
 

Exception noted, but subsequently resolved: We noted that formal 
documentation of the proposal evaluations and the method employed in 
the Evaluation Panel’s moderation meeting needs to be more fully 
documented. We noted that although the proposal evaluations method is 
described in the Evaluation Pack and supporting documents provided to 
the Evaluation Panel members, there is no documentation for the method 
used by the Panel to moderate the proposal evaluation results and to 
arrive at the final recommended list of providers for thirteen Regions.  
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New Zealand Court Strikes Down Flawed Evaluation 
Problem Gambling Foundation of New Zealand v. Attorney General 

High Court of New Zealand 
 

In particular, nothing had been formally documented to evidence how in 
seven out of thirteen Regions, some of the recommended providers were 
selected ahead of providers whose proposals had scored higher in the 
proposal evaluation results. This need was brought to the attention of the 
Senior Contract Manager and Chair of the Evaluation Panel who 
subsequently documented the process. 
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New Zealand Court Strikes Down Flawed Evaluation 
Problem Gambling Foundation of New Zealand v. Attorney General 

High Court of New Zealand 
 

As the court noted, efforts were then made to retroactively 
document the evaluation process to fill in the gaps in prior 
record keeping: 
 
The subsequent documentation of the moderation process, referred to by 
PwC, was initially contained in a redraft of the recommendation 
memorandum from Mr Levy to Mr Bartling. The final panel meeting had 
been on 15 October 2013. There were 13 regions in total. In the final 
report this was changed to read “in all regions”. The original memorandum 
appears to have been completed around 19 October 2013, after it had 
been sent to panel members, and there was a revision on about 2 
November.  
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New Zealand Court Strikes Down Flawed Evaluation 
Problem Gambling Foundation of New Zealand v. Attorney General 

High Court of New Zealand 
 

The further revision, in response to PwC’s comments, was sent by Mr 
Levy to PwC on 28 November 2013. This included a draft of a new 
appendix to the memorandum, labelled appendix 7. This is the 
retrospective documentation. It is headed: “Appendix 7: Panel moderation 
methodology and process”. Appendix 7 does not appear to have been 
produced in its final form until 18 December 2013, when a further revised 
memorandum was sent to Mr Bartling. The memorandum as a whole was 
not produced in its final form until 27 January 2014. 
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New Zealand Court Strikes Down Flawed Evaluation 
Problem Gambling Foundation of New Zealand v. Attorney General 

High Court of New Zealand 
 

The court was unimpressed with the after-the-fact efforts 
made to correct the evaluation process deficiencies. It 
concluded that the government’s “moderation stage” 
breached the RFP rules: 
 
I am satisfied that the moderation stage occurred in breach of the 
mandatory rules and in breach of the Foundation’s legitimate expectation 
as to both the general nature of processes and the criteria that would be 
used for evaluation. The moderation process and the moderation 
“principles” were not indicated in or through the RFP.  
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New Zealand Court Strikes Down Flawed Evaluation 
Problem Gambling Foundation of New Zealand v. Attorney General 

High Court of New Zealand 
 

This conclusion also seems to be implicit in what PwC said about 
moderation, although they referred expressly only to the absence of any 
reference in the panel’s evaluation pack. The “principles” used at the 
moderation stage involved the application of essential criteria that were 
not notified to proposers and which conflicted in material ways with criteria 
that were notified. The moderation process was in a material way 
disconnected from the process indicated by the RFP.  
 
The court concluded that the introduction of the “moderation 
stage” had the effect of nullifying the results from the prior 
stages of the government’s evaluation process: 
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New Zealand Court Strikes Down Flawed Evaluation 
Problem Gambling Foundation of New Zealand v. Attorney General 

High Court of New Zealand 
 

What is indicated by the RFP is a structured process directed to the eight 
criteria, each of which had a weighting. This necessarily required a means 
of ranking proposals based on evaluation of each of the sub-criteria for 
each of the main criteria with the rankings derived from numerical 
weightings. A scoring system was the obvious means of doing this. That is 
what proposers were entitled to expect would happen. They did not have 
to know the detail of the scoring system to have a legitimate expectation in 
that regard. The process described by Mr Levy is quite unlike anything 
indicated by the RFP. He came close to saying in his evidence what is 
apparent: the results up to that point could be ignored. 
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New Zealand Court Strikes Down Flawed Evaluation 
Problem Gambling Foundation of New Zealand v. Attorney General 

High Court of New Zealand 
 

The court therefore determined that “the principles used to 
establish final rankings at the moderation stage involved a 
major deviation from what was expressly recorded in 
the RFP.” In its conclusion the court stated that government 
institutions must maintain lineal integrity throughout an 
evaluation process in order to ensure the defensibility of their 
ultimate contract award decisions: 
 
 

Consensus Scoring – Record Keeping 



New Zealand Court Strikes Down Flawed Evaluation 
Problem Gambling Foundation of New Zealand v. Attorney General 

High Court of New Zealand 
 

The evaluation process was a carefully structured step by step process. It 
must be assumed that there was intended to be a logical and “probative” 
connection between one step and the next. It is plain from the Ministry’s 
evidence and submissions that this was intended. 
 
At each step in the evaluation process there was a conclusion, 
commencing with the pre-score of each panel member, through to the new 
rankings at the end of the moderation process. Apart from the last 
conclusion, each of the preceding conclusions was provisional in the 
sense that it was not the final decision representing the recommendation 
of the Panel.  
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New Zealand Court Strikes Down Flawed Evaluation 
Problem Gambling Foundation of New Zealand v. Attorney General 

High Court of New Zealand 
 

But the conclusion at each step was nevertheless a conclusion which, 
given the design of the process, obviously had to be reached before there 
was a foundation for the next step in the process. Each of these interim 
conclusions had to provide a reliable foundation for the next step in the 
process. It had to provide a reliable foundation if there was any purpose in 
reaching the interim conclusion. The Ministry, understandably, did not 
suggest that there was no purpose in the various steps with the 
conclusions along the way. 
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New Zealand Court Strikes Down Flawed Evaluation 
Problem Gambling Foundation of New Zealand v. Attorney General 

High Court of New Zealand 
 

The consequence of this is that, if there were material flaws of 
methodology in the process leading to a provisional conclusion which 
made that conclusion unreliable, the necessary foundation for a valid final 
decision is absent. The necessary foundation for a valid final decision is 
certainly absent if there was a series of unreliable conclusions at numbers 
of necessary stages of the process. None of this was cured by 
moderation, and there are the separate problems with moderation already 
discussed. 
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New Zealand Court Strikes Down Flawed Evaluation 
Problem Gambling Foundation of New Zealand v. Attorney General 

High Court of New Zealand 
 

The court therefore granted the complainant’s application and 
set aside the contract award decision. As this case illustrates, 
the use of undisclosed criteria, unsound processes and 
improperly documented procedures can prove fatal to the 
ultimate defensibility of government contract award decisions.   
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Flawed Evaluation Triggers $3 Billion Termination  
In the Matter of An Appeal by Dynalife 

Bid Protest Panel Report 

In June 2015, a bid protest panel released its report In the 
Matter of An Appeal by Dynalife, which addressed a bid 
dispute involving a major Alberta Health Services (“AHS”) 
laboratory services RFP. The panel recommended that AHS 
conduct a re-evaluation due to serious flaws in its original 
evaluation process. In August 2015, the Alberta government 
terminated the $3 billion Laboratory Services RFP contract 
award and cancelled future related outsourcing.  



The panel found a number of significant irregularities in the 
RFP evaluation process. The panel report essentially nullified 
the results of the initial evaluation process by recommending 
that AHS revisit its process and conduct contract negotiations 
with the other two proponents who, like the awardee, had 
submitted compliant proposals. In August 2015, in the 
aftermath of the panel report, the Alberta Minster of Health 
announced the cancellation of the contract award and stated 
that the Alberta government would be revisiting its outsourcing 
strategy for the acquisition of laboratory services in Alberta. 
 
 

Flawed Evaluation Triggers $3 Billion Termination  
In the Matter of An Appeal by Dynalife 

Bid Protest Panel Report 



The panel report serves as a useful case study for all public 
institutions conducting evaluation processes in major high-
profile projects. Highlights from the report included the 
following: 
 
q The panel emphasized the need to maintain thorough and 

accurate evaluation records. The failure to clearly 
document the process details was a major reason why the 
panel was unable to conclude that the AHS process was 
conducted fairly and why the end result was an almost 
complete voiding of the validity of the evaluation process.  

 
  

Flawed Evaluation Triggers $3 Billion Termination  
In the Matter of An Appeal by Dynalife 

Bid Protest Panel Report 



q The panel found a need for greater transparency in AHS’s 
overall evaluation, ranking, selection and award process 
path, stating that the ultimate contract award 
announcement “could have been handled better”. As these 
findings underscore, the overall process map in a public 
procurement evaluation needs to be clearly and 
transparently established to avoid creating proponent 
expectations that are contrary to actual process paths 
followed and thereby undermining the defensibility of that 
process.  

 
 

Flawed Evaluation Triggers $3 Billion Termination  
In the Matter of An Appeal by Dynalife 

Bid Protest Panel Report 



q  In this case, due to the above-noted gaps in record 
keeping, AHS was unable to show that it had contained the 
impact of the breach of its fairness duties. This “causal 
connection” concept, which has been applied in numerous 
prior bid protest challenges, underscores the importance of 
a well-documented process that adopts watertight 
compartments between evaluation categories and 
evaluation sub-teams in order to contain the negative 
impact of any irregularities in an evaluation process. The 
failure to implement these mitigation measure can 
undermine the defensibility of an otherwise salvageable 
process.  

 
 

Flawed Evaluation Triggers $3 Billion Termination  
In the Matter of An Appeal by Dynalife 

Bid Protest Panel Report 



q The panel was highly critical of the apparently subjective 
“Good Fit Question” used by AHS evaluators (referred to 
by the complainant as “choosing your own evaluation”). 
This finding highlights the need to avoid any criteria or 
process rules that appear to introduce an element of 
subjectivity or arbitrariness into a government procurement 
process.  

 
 

Flawed Evaluation Triggers $3 Billion Termination  
In the Matter of An Appeal by Dynalife 

Bid Protest Panel Report 



q The panel found that the lack of clarity in the evaluation 
process was exacerbated in the AHS evaluation by the 
application of a “pencil and pen” process whereby 
evaluators were allowed to revisit and change their scores. 
The panel found this to be problematic in light of the 
parallel finding that one of the individuals involved as an 
“advisory panel” to the evaluators was in a conflict of 
interest due to prior dealings with a particular proponent.  

 
 

Flawed Evaluation Triggers $3 Billion Termination  
In the Matter of An Appeal by Dynalife 

Bid Protest Panel Report 



q The panel’s finding that the conflict of interest of a single 
individual in the process compromised the fairness of the 
overall outcome reinforces the importance of establishing 
sound screening processes to prevent any risk of conflict 
of interest or unfair advantage, even if the individual in 
question may be playing a relatively minor role in the 
overall process. Institutions should adopt a zero tolerance 
approach to the participation in evaluations by any 
individuals with an identified conflict or perceived bias. 

 
 

Flawed Evaluation Triggers $3 Billion Termination  
In the Matter of An Appeal by Dynalife 

Bid Protest Panel Report 



q The panel also took issue with the use of non-scoring 
assessors more generally. The panel was particularly 
critical of any type of scoring that relied on second-hand 
information that was not directly collected and assessed by 
evaluators during what was referred to as the evaluation 
“due diligence” processes conducted by AHS. The panel 
found that the non-scoring assessors could unduly 
influence the evaluators and that an evaluator’s scoring 
can be undermined by a lack of direct involvement in each 
aspect of assessing a proposal.  

Flawed Evaluation Triggers $3 Billion Termination  
In the Matter of An Appeal by Dynalife 

Bid Protest Panel Report 



q The panel referred to expert evidence introduced by the 
complainant that challenged the use of large evaluation 
teams. While small evaluation teams may be impractical 
for large complex projects requiring a broad range of 
different types of specialized knowledge, this criticism of 
evaluation panel size highlights the need to thoroughly 
document the rationale for using larger teams. It also 
underscores the need to establish clear mechanisms to 
sequester evaluation team members from unduly 
influencing each other or being influenced by other team 
members or evaluation sub-teams.  

 
 

Flawed Evaluation Triggers $3 Billion Termination  
In the Matter of An Appeal by Dynalife 

Bid Protest Panel Report 



q The panel’s findings clearly illustrate the importance of 
ensuring that all evaluation team members are properly 
briefed and trained to participate in the evaluation process, 
particularly when involved in major high-profile projects. 
This would include the need to properly brief and train 
evaluators to avoid bias and to avoid making biased 
statements or taking biased or controversial written notes. 
The panel’s findings also underscore the importance of 
ensuring that all evaluators have all the required 
information before final scoring, and of ensuring that time 
pressures and scheduling logistics do not lead to variations 
from the planned evaluation process.  

 
 

Flawed Evaluation Triggers $3 Billion Termination  
In the Matter of An Appeal by Dynalife 

Bid Protest Panel Report 
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