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Tendering practices have come a long way since the days 
of low-bid public openings at the local town hall. With 
reference to leading domestic and international rules and 
practices, this webinar will provide practical tips to help 
you find the right balance between transparency and 
confidentiality when using advanced negotiated RFP 
formats for your complex projects. 

Navigating NRFPs: 
Balancing Confidentiality and Transparency  



Centre of the Universe Centre 
Your organization is running a BAFO NRFP for its future 
corporate headquarters.  Your evaluation criteria are very 
broad, with a solution that will promote work efficiency 
weighted at 25%, environmental factors and quality of 
work environment valued at 25% and total cost valued at 
50%. Most of the initial proposals are from large 
construction consortia with established track records in P3 
projects.  

Case Study 



However, you also receive a proposal from an IT 
consortium that recommends converting your current 
headquarters into a virtual head office hub. It claims that 
its leading technology will provide the information and 
communications infrastructure required to link up all of 
your employees with cloud computing and live video 
conferencing equipment.  

Case Study 



This would allow you to expand your work from home 
program, increasing efficiency by cutting down on lost 
time in daily commuting, improve the quality of the work 
environment and reduce your corporate carbon footprint. 
This approach would allow you to retrofit your current 
head office into a high-tech hub for your in-person 
meetings at a fraction of the cost of building a new 
downtown headquarters. 

Case Study 



The project team seeks your advice on the following: 
 
1.  While the NRFP did not ask for proposals on the 

name of the new facility, a construction consortia 
proposed calling your new downtown Toronto 
headquarters “The Centre of the Universe Centre.” 
Would you breach any proprietary rights if you 
adopted that name even if you didn’t award to that 
consortium? 

Case Study 



2.  Senior management likes the IT proposal and has 
included that consortium as one of the three short-
listed finalists. However, they want to ensure a level 
playing field among the three finalists so they plan to 
share the virtual head office concept with the two 
shortlisted construction consortia so they can 
incorporate the best elements of that plan into their 
final offers. Do you see any issues with this?  

 
 

Case Study 



Court Rejects Proprietary Breach Claim in RFP 
Freeman v. Mnjikaning First Nation 

Ontario Superior Court of Justice 

In its February 2012 decision in Freeman v. Mnjikaning First 
Nation, the Ontario Superior Court of Justice dismissed a 
breach of confidence claim made by an unsuccessful 
proponent who claimed that Mnjikaning First Nation (“MFN”) 
misappropriated proprietary business information contained 
in its proposal. The case dealt with an RFP issued by MFN 
for the operation of retail space at Casino Rama. The plaintiff 
submitted a proposal in response to that RFP, in which she 
proposed naming the retail space “The Gathering Place – 
The Shops at Rama”. 

Proprietary Bidder Information 



Court Rejects Proprietary Breach Claim in RFP 
Freeman v. Mnjikaning First Nation 

Ontario Superior Court of Justice 

Another proposal was ultimately selected and the retail 
space was eventually named “The Gathering Place”. The 
unsuccessful proponent sued MFN, alleging, among other 
things, breach of confidence in relation to the use of ideas 
contained in her proposal. The court rejected the breach of 
confidence claim after finding that the plaintiff was not the 
original creator of the term “The Gathering Place” since that 
term had historically been associated with MFN well before 
the RFP process: 

Proprietary Bidder Information 



Court Rejects Proprietary Breach Claim in RFP 
Freeman v. Mnjikaning First Nation 

Ontario Superior Court of Justice 

Counsel for both sides conceded they had been unable to locate any 
case in which facts similar to ours had been litigated. By way of analogy, 
however, counsel for the plaintiff relied on the decision of the Supreme 
Court of Canada in Lac Minerals Ltd. v. International Corona Resources 
Ltd., [1989] 2 S.C.R. 574. 
 
Lac involved the claim for breach of confidence. The court held that the 
defendant Lac had received information about a particular gold mining 
property in confidence from the plaintiff Corona and that it had breached 
that confidence in acquiring the property. The court concluded that the 
information could not be used by the defendant to the detriment of the 
plaintiff, and awarded ownership of the property to the plaintiff. 
 

Proprietary Bidder Information 



Court Rejects Proprietary Breach Claim in RFP 
Freeman v. Mnjikaning First Nation 

Ontario Superior Court of Justice 

In my view, the Lac decision is of no assistance to the plaintiff in the 
present case. The key difference is that there was no confidential 
information given by Ms. Freeman to MFN. Rather, without having been 
requested to do so, and gratuitously on her part, Ms. Freeman included 
in her response to the RFP a suggested name for the retail area. As I 
have found above, however, not only was the name not confidential, but 
it was a term already known to and part of the history and terminology 
used by MFN. Simply put, it was not an original creation by the plaintiff.  
  
As this case illustrates, purchasing entities may face claims 
from proponents regarding the misuse of information 
contained in their proposals.  

Proprietary Bidder Information 



Court Rejects Proprietary Breach Claim in RFP 
Freeman v. Mnjikaning First Nation 

Ontario Superior Court of Justice 

While not all information contained in a proponent’s 
submission constitutes confidential business information to 
which a breach of confidence claim can successfully attach, 
purchasing entities should tread carefully to ensure that they 
are not misappropriating information or ideas flowing out of a 
bidding process to which proponents, particularly 
unsuccessful proponents, could successfully lay future 
claim.  

Proprietary Bidder Information 



Court Rejects Proprietary Breach Claim in RFP 
Freeman v. Mnjikaning First Nation 

Ontario Superior Court of Justice 

One of the factors relied on by the court in coming to its 
conclusion was the fact that the scope of the RFP did not 
include any request that respondents recommend names for 
the proposed retail shopping area. This underscores the 
importance of clearly scoping the purpose and sought-after 
requirements under the solicitation documents as part of the 
broader disclosure exercise in a tendering process. 

Proprietary Bidder Information 



Government Liable for Breach of Confidence in RFP 
Pharand Ski Corp. v. Alberta 

Alberta Court of Queen’s Bench 

In its May 1991 decision in Pharand Ski Corp. v. Alberta, the 
Alberta Court of Queen’s Bench found the government liable 
for breaching the common law confidentiality duties it owed 
the plaintiff supplier who had provided confidential business 
information during a tendering process. This case dealt with 
a Government of Alberta initiative to build an alpine ski event 
site for the 1988 Calgary Winter Olympics. Alberta used 
information contained in the plaintiff’s submissions but did 
not award a contract to the plaintiff.  

Proprietary Bidder Information 



Government Liable for Breach of Confidence in RFP 
Pharand Ski Corp. v. Alberta 

Alberta Court of Queen’s Bench 

The court awarded the plaintiff $1.3 million in damages on 
account of Alberta’s breach of the confidentiality duties it 
owed to the plaintiff.  
 
The complex background facts in this decision involved a 
process with multiple proposal calls and mid-stream 
changes in direction. When it became apparent to the 
plaintiff that it would not be awarded a government contract, 
it sought compensation for the use of its confidential 
information: 
 

Proprietary Bidder Information 



Government Liable for Breach of Confidence in RFP 
Pharand Ski Corp. v. Alberta 

Alberta Court of Queen’s Bench 

Following the rejection of the Plaintiff’s proposal, negotiations took place 
between the Plaintiff and the Defendant with respect to participating in 
the Government project. The Plaintiff demanded compensation for its 
confidential information by letter dated May 30th, 1983. The Defendant 
refused to consider any compensation for the information. This law suit 
naturally followed. 
 
After a detailed consideration of the background facts, the 
court performed an analysis of the legal issues and 
concluded that Alberta had breached the common law duty 
of confidence it owed to the plaintiff. The court was critical of 
the manner in which Alberta had conducted its tender call 
process: 

Proprietary Bidder Information 



Government Liable for Breach of Confidence in RFP 
Pharand Ski Corp. v. Alberta 

Alberta Court of Queen’s Bench 

A careful examination of the whole proposals call system shows it was 
badly flawed and obviously prepared without sound legal advice. It was 
designed to select a developer with whom the Province would negotiate 
and conclude a mutually acceptable plan of development of a specific 
site or sites and the implementation of that plan. But it was unrealistic 
and failed to provide a proper business base to which a proponent could 
respond. 
 
This excerpt reflects the importance of conducting a well-
organized procurement process, where the governing rules, 
including the rules pertaining to the protection of confidential 
bidder information, are expressly and set out in the tender 
call documents and are honoured during that process. 

Proprietary Bidder Information 



Government Liable for Breach of Confidence in RFP 
Pharand Ski Corp. v. Alberta 

Alberta Court of Queen’s Bench 

The court set out the following relevant principles for 
quantifying damages for breach of confidence:  
 
It now appears that the appropriate measure of damages is the sum 
which puts the confider in the same position “as he would have been if 
he had not sustained the wrong.” Depending on the position of the 
particular plaintiff, that loss may be calculated in a number of different 
ways. The appropriate measure may be: the confider’s lost profits; the 
value of a consultant’s fee; the market value of information, as between 
a willing buyer and willing seller; the development costs incurred in 
acquiring the information; the capitalization of an appropriate royalty; the 
depreciation in the value of the information in consequence of the breach 
of confidence. 

Proprietary Bidder Information 



Government Liable for Breach of Confidence in RFP 
Pharand Ski Corp. v. Alberta 

Alberta Court of Queen’s Bench 

The court applied these principles to the particular situation 
and, given the amount of effort and information provided to 
Alberta by the plaintiff during the course of the tendering 
process, awarded $1.3 million, a figure that represented the 
value of the information and the direct expenses incurred by 
the plaintiff over the course of the process.  

Proprietary Bidder Information 



Balancing Confidentiality  
and Transparency in NRFPs 

By Paul Emanuelli and Jennifer Marston, Procurement Law Office 

When conducting an open tendering process, 
purchasing institutions must balance the need to 
protect a bidder’s confidential information and the 
need to protect the integrity of bid evaluations with 
the need to ensure transparency of the tendering 
process.  

This	  module	  contains	  highlights	  from	  the	  	  
Balancing	  Confiden.ality	  and	  Transparency	  in	  NRFPs	  research	  paper	  released	  	  

by	  Paul	  Emanuelli	  and	  Jennifer	  Marston	  of	  the	  Procurement	  Law	  Office	  in	  October	  2015.	  	  



Issues relating to the confidentiality of information (such 
as sensitive business information, personal information 
and various forms of privileged information) and the need 
to honour statutory duties relating to public access laws 
(such as public access requests to official public records, 
bidder debriefing and the disclosure duties arising out of 
the litigation process) are complex subjects that can often 
intersect with and have a significant impact on public 
sector procurement practices.  

Transparency vs. Confidentiality 
A Complex Challenge 



To that extent, Canadian case law reveals a series of 
governing principles that are instructive to public 
institutions seeking to strike the right balance between the 
need to protect confidential bidder information and the 
integrity of the competitive evaluation process with the 
need to ensure transparent procurement processes. The 
case law reflects the following principles: 

Transparency vs. Confidentiality 
Governing Principles 



•  Common law confidentiality duties can apply during a 
tendering process and create obligations with respect 
to the proper protection of a supplier’s information. 

 
•  In the public sector, those common law confidentiality 

duties are typically supplemented by a number of 
statutory duties that govern both the protection of 
information and public access to information. 

 

Transparency vs. Confidentiality 
Governing Principles 



•  In order to protect the integrity of the bidding process, 
the obligations typically tilt in favour of confidentiality 
during a bidding process, but once a contract is 
awarded they revert to a more balanced approach 
between confidentiality and transparency. 

•  Even after contract award certain bidder information 
typically remains protected from disclosure even where 
there is a public access request or where litigation 
arises. 

Transparency vs. Confidentiality 
Governing Principles 



•  A public purchaser must often balance its 
confidentiality duties with its public access duties. Both 
duties often arise in relation to a bidding process. 

•  As a matter of law or policy, public purchasers often 
provide bidders with a post-process debriefing and 
must often balance their confidentiality and 
transparency duties during such debriefings. 

Transparency vs. Confidentiality 
Governing Principles 



As the courts have recognized, transparency is not an 
absolute, particularly when complex projects are involved. 
While the low bid Invitation to Tender format with a public 
opening and immediate announcement of the low bidder 
may be appropriate for simpler construction projects, it is 
not an appropriate approach to more complex projects 
that involve the evaluation of price and non-price factors, 
the assessment of contractor capacity and evaluation of 
unique and creative proposed approaches to a complex 
project. 

Transparency vs. Confidentiality 
Complex Projects Call for a Nuanced Approach 



In such instances, the ultimate duty to ensure 
transparency in outcome should not be confused with a 
(non-existent) obligation to conduct an entire process in a 
public forum subject to direct political oversight. In 
complex projects, transparency in the ultimate outcome 
must be balanced with confidentiality to protect the 
integrity of the bidding, evaluation and selection process 
and to shield the process from politicization and lobbying.  

Transparency vs. Confidentiality 
Complex Projects Call for a Nuanced Approach 



While the duty to protect confidentiality is a core obligation 
in all competitive bidding processes (except perhaps 
those involving a low-bid public opening), these core 
duties are amplified when using a Competitive Dialogue/
BAFO RFP since proponents competing for major project 
awards typically invest significant resources in the 
development of unique project-specific proposals. 

Transparency vs. Confidentiality 
Protecting Confidentiality in a Competitive Dialogue RFP 



To address concerns over the protection of confidential 
and proprietary bidder information, many jurisdictions 
have adopted specific codes that formalize the common 
law duties discussed above and expressly recognized the 
need to implement clear, non-discriminatory restrictions 
on the sharing of bidder information during a competitive 
bidding process. The EU Classical Directive provides as 
follows: 

Transparency vs. Confidentiality 
The European Rules 



During the dialogue, contracting authorities shall ensure equality of 
treatment among all tenderers. In particular, they shall not provide 
information in a discriminatory manner which may give some 
tenderers an advantage over others. 
 
Contracting authorities may not reveal to the other participants 
solutions proposed or other confidential information communicated by 
a candidate participating in the dialogue without his/her agreement. 

Transparency vs. Confidentiality 
The European Rules 



The European Commission Directorate General Internal 
Market and Services Explanatory Note on the Competitive 
Dialogue procedure set out in the Classical Directive also 
recognizes the same principles that have been applied by 
the Canadian courts: 
 
… the dialogue should be carried out individually with each of the 
participants on the basis of the ideas and solutions of the economic 
operator concerned. Except with the consent of the parties 
concerned, there is therefore no danger of "cherry-picking" – i.e. the 
use of the ideas and solutions of one of the participants by another 
one – and confidentiality is further protected by a general provision on 
the subject, Article 6. 

Transparency vs. Confidentiality 
The European Rules 



The general provision in Article 6 of the EU Classical 
Directive, referred to in the passage above, reads as 
follows: 
 
Without prejudice to the provisions of this Directive, in particular those 
concerning the obligations relating to the advertising of awarded 
contracts and to the information to candidates and tenderers set out 
in Articles 35(4) and 41, and in accordance with the national law to 
which the contracting authority is subject, the contracting authority 
shall not disclose information forwarded to it by economic operators 
which they have designated as confidential; such information 
includes, in particular, technical or trade secrets and the confidential 
aspects of tenders. 

Transparency vs. Confidentiality 
The European Rules 



Article 24 of the UN Model Procurement Law also 
recognizes the need to protect confidential bidder 
information during a bidding process, stating in general 
terms that the government entity shall not disclose 
information that “would prejudice the legitimate commercial 
interests of the suppliers or contractors or would impede fair 
competition” and more specifically as it pertains to 
negotiated RFPs that “no party to any such discussions, 
communications, negotiations or dialogue shall disclose to 
any other person any technical, price or other information 
relating to these discussions, communications, negotiations 
or dialogue without the consent of the other party.” 

Transparency vs. Confidentiality 
The UN Model Procurement Law 



The legitimate concern of the bidder community to protect 
proprietary proposal content is also expressed in the 
following passage from the UK Competitive Dialogue/BAFO 
Guide: 
 
Suppliers have also highlighted concerns about the protection of their 
intellectual property, specifically the risk of bidders’ ideas being shared 
with competitors during the dialogue process. These risks may have 
existed before Competitive Dialogue was introduced, as similar 
discussions happen when the competitive [consecutive] negotiated 
procedure is used. However, the issue is a significant concern for 
industry and therefore needs careful handling during procurement. 

Transparency vs. Confidentiality 
The UK Guidelines 



The UK Competitive Dialogue/BAFO Guide elaborates on 
this concern, providing specific guidance on alleviating 
bidder concerns by way of express agreements that identify 
confidential information up front: 
 
It is not appropriate for the Contracting Authority to use one bidder’s 
commercially confidential information to enhance other bidders’ 
technical solutions or to merge two or more technical solutions into a 
single optimal solution. … 

Transparency vs. Confidentiality 
The UK Guidelines 



However, the word “dialogue” has led to bidder concerns that there may 
be a greater danger of inappropriate use of individual bidders’ 
intellectual property and other commercially sensitive information 
compared to the [consecutive] Negotiated procedure. 
 
The address this concern, the Contracting Authority should set out in 
detail how it will undertake the dialogue process. One potential 
mechanism for managing the treatment of intellectual property or 
commercially sensitive information would be for bidders to identify, and 
agree with the Contracting Authority, which parts of their solutions are 
specific to them and should be treated as confidential, and those that 
are generic in nature and therefore permissible to share with other 
bidders. Having an agreed understanding of what constitutes bidder 
intellectual property allows the Contracting Authority to ensure its 
protection. 

Transparency vs. Confidentiality 
The UK Guidelines 



The New Zealand Competitive Dialogue/BAFO Guide also 
flags this as a key issue, and recommends as follows: 
 
Competitive Dialogue is about capturing innovation to create new 
solutions. You want suppliers to come up with new ways of doing things.  
This means asking your shortlisted suppliers to share their ideas and 
sensitive information about their business with you. You must protect 
this information unless the suppliers have agreed to share it as a 
condition of participating in the process.  
 
The best way to do this is to ask your shortlisted suppliers to identify 
and agree their existing intellectual property (IP) and commercially 
sensitive information in non-disclosure agreements.  

Transparency vs. Confidentiality 
The New Zealand Guidelines 



Suppliers’ ideas are their IP and you’ll need to enter into a non-
disclosure agreement with each of your shortlisted suppliers before you 
begin your dialogue sessions.  
 
This is important so you can differentiate any existing IP from any new 
IP that is developed in the dialogue sessions when you co-create 
solutions with your suppliers.  
 
Unless the supplier agrees to it beforehand in writing, you must not 
disclose any of the information set out in the non-disclosure agreement.  

Transparency vs. Confidentiality 
The New Zealand Guidelines 



Unfortunately, unlike their counterparts in other jurisdictions, 
senior governments in Canada have to date generally failed 
to clearly codify the common law confidentiality duties that 
apply to a public sector competitive bidding process, leaving 
it to public institutions to adopt their own procedures to 
address these duties when embarking upon major projects.  

Transparency vs. Confidentiality 
Canadian Authorities Slow to Codify on Confidentiality  
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