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Measuring Due Diligence in Public Procurement 
By Paul Emanuelli, Procurement Law Office 

 
The Procurement Law Office recently circulated a 
procurement due diligence survey that helps public 
institutions assess how they measure up to legal 
due diligence standards and compare to other 
organizations. The response was overwhelming, 
with feedback received from hundreds of 
respondents across Canada.  This column highlights 
how public institutions assessed their practices in 
eight target areas, providing a clear statistical 
snapshot of the current state of procurement in the 
Canadian public sector. 

This article by Paul Emanuelli was previously published  
in the April 2014 edition of Purchasing b2b magazine.  
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Measuring Due Diligence 
Mixed Results on Institutional Governance  

While 83% of organizations responded “Strongly Agree” or 
“Agree” when asked if they comply with their open 
competition duties under the trade treaties, only 67% 
responded the same when measuring compliance with 
ethical standards during the bidding process. That number 
dropped to 35% when asked whether their overall 
accountability controls measure up to due diligence 
standards, with 65% saying “Somewhat Agree”, 
“Disagree”, “Strongly Disagree” or “Don’t Know” when it 
came to the adequacy of their institutional governance 
measures. 
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Measuring Due Diligence 
Projects Require More Governance 

A majority or organizations reported “Strongly Agree” or 
“Agree” when it came to creating clear requirements and 
formats. However, they were less confident with their 
project approval and review processes and with the proper 
definition of roles and responsibilities in their projects. The 
overall numbers reflected a need to place greater 
emphasis on project governance and coordination. 
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Measuring Due Diligence 
Format Use: A Tale of Two Paradigms 

Over 70% of organizations responded “Strongly Agree”, 
“Agree” or “Somewhat Agree” when asked if they promote 
awareness of format use, regularly update their templates 
and use flexible tendering formats. However, a significant 
minority (16-29%) responded “Somewhat Disagree” or 
worse when asked the same three questions about their 
tendering templates, showing that many institutions 
continue to lag behind when it comes to mitigating 
tendering risks with overhauled formats.  
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Measuring Due Diligence 
Document Drafting Requires More Coordination 

While 89% of institutions responded positively (“Strongly 
Agree”, “Agree”, “Somewhat Agree”) when asked whether 
their solicitation documents were easily readable, only 
78% responded similarly when asked whether their 
institutions clearly define drafting roles and responsibilities. 
That number dropped to 72% when asked whether they 
properly defined their internal drafting process. As with 
other survey areas, these numbers underscored the need 
for better coordination across the organization’s 
purchasing process.    
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Measuring Due Diligence 
More Transparency in the Bidding Process 

Over 60% of organizations said they “Strongly Agree” or 
“Agree” that they properly scope their procurement 
documents and 75% responded the same about the 
transparency of their evaluations. However, that number 
dropped to 46% when it came to meeting material 
disclosure duties. Since the failure to properly disclose 
material performance conditions in solicitations is a major 
cause of subsequent project delays and cost overruns, this 
reflected a significant risk factor in the procurement cycle.  
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Measuring Due Diligence 
Contract Management: A Work in Progress 

Contract management contained the weakest confidence 
levels of any survey area, with a majority of institutions 
responding “Somewhat Agree” or worse to all questions. 
Only 48% stated that they “Strongly Agreed” or “Agreed” 
when asked if they had clear post-award scope 
management practices. That number dropped to 46% for 
clearly defined contract administration structures and sank 
to 29% for vendor performance tracking. The numbers 
show a clear need to improve contract management 
practices to improve transparency and achieve value for 
money. 
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Measuring Due Diligence 
Training for More Awareness 

For Training, over 80% of procurement operations 
expressed overall confidence (“Strongly Agree”, “Agree” or 
“Somewhat Agree”) in their procurement hiring standards 
and departmental procurement training. However, that 
number dropped to 73%, with 60% responding “Somewhat 
Agree” or worse, when asked whether there was broad 
organizational awareness and proactive avoidance of 
procurement-related legal risks. This illustrates the need to 
implement broader procurement training programs across 
public institutions.  
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Measuring Due Diligence 
Lagging Behind on Innovation 

For Innovation, 54% of organizations responded very 
favourably (“Strongly Agree” or “Agree”) when asked if 
their procurement operations received sufficient attention 
from senior management. However, that confidence level 
dropped to 41% when it came to technological innovation 
and sank to 31% when it came to tracking market 
conditions and maintaining commercially reasonable 
procurement practices. The numbers underscored the 
need to raise longterm planning issues with senior 
management and to promote proactive change 
management strategies.  
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Measuring Due Diligence 
The Limitations of a Top Down Approach 

While institutions generally expressed confidence in 
complying with the “hard” due diligence benchmarks that 
can typically be implemented through top-down measures 
(such as open competition policies, standard templates 
and formal evaluation protocols) they were less confident 
with some of the subtler “soft” indicators that require a 
more integrated approach to governance across the 
organization (such as roles and responsibilities, approval 
and drafting processes and contract administration).  
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Measuring Due Diligence 
A Softer Touch for Better Results 

To encourage a culture of compliance, procurement 
professionals should adopt a softer touch, promoting 
greater proactive awareness and implementing strategies 
that help integrate procurement standards more broadly 
across their organizations. 
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Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

In the fall of 2014, the Canadian International Trade Tribunal 
issued a trilogy of interrelated determinations in CGI 
Information Systems and Management Consultants Inc. v. 
Canada Post Corporation. The complaint involved an RFP 
issued by Canada Post for the award of master services 
agreements for the provision of data centre services. CGI 
was an unsuccessful proponent. It launched a series of 
legal challenges, taking issue with the debriefing process, 
with the failure of Canada Post to maintain its evaluation 
records, and with Canada Post’s use of information 
collected during site visits in its evaluation process.  
 
 Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 

16 



Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

In September 2014, the Tribunal released the first of the 
three interrelated determinations. It found that Canada 
Post had failed to comply with its debriefing duties under 
the North American Free Trade Agreement (NAFTA) by 
failing to adequately disclose evaluation criteria. The 
Tribunal provided an overview of the relevant debriefing 
duties under NAFTA and reiterated the obligation to 
maintain the individual notes of the evaluators when using 
consensus scoring since the individual scoring sheets 
should be provided to proponents during debriefings in 
order to satisfy NAFTA debriefing duties. 
 
  Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 

17 



Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

In coming to this conclusion, the Tribunal rejected Canada 
Post’s assertion that disclosing more detailed information 
about its evaluation process would result in the disclosure 
of confidential and proprietary Canada Post information 
and would compromise the quality of future proposals. The 
Tribunal found that Canada Post failed to provide 
reasonable arguments to support these assertions: 

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 
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Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

Thus, information regarding the individual evaluators’ assessments of 
CGI’s proposal shows part of the reasons for or approach to 
establishing the final scores and outcome of this solicitation; as such, it 
is pertinent information for the purposes of Article 1015(6)(b) of NAFTA 
that can help provide transparency to an unsuccessful bidder seeking 
to understand how its tender was evaluated. Canada Post’s failure to 
provide this information is rendered more egregious by the fact that 
the Tribunal has found, in previous decisions, that, where consensus 
scoring is used, the debriefing must still include the communication of 
the considerations of each individual evaluator who contributed to the 
establishment of the consensus evaluation. 
 

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 
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Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

The Tribunal also found that the failure to provide a proper 
debriefing was a serious deficiency in the integrity of the 
procurement process: 
  
The deficiency found is serious due to its broader impact on the 
integrity and efficiency of the competitive procurement system. 
Disregarding debriefing obligations risks significantly affecting the trust 
of bidders and the public in the integrity of the procurement system, as 
well as the efficiency of the system. As stated, the debriefing 
obligations contemplated by NAFTA are one means of ensuring the 
transparency of the procurement system, which underpins the 
objectives of the procurement regime under the CITT Act and the trade 
agreements.  

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 
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Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

In particular, debriefings serve to demonstrate that the procurement 
has been conducted with integrity, they provide bidders with the 
necessary information to assert, if need be, their NAFTA rights, and 
they can facilitate an early resolution of disputes between the parties. 
All of these are essential for the system to function efficiently.  
  
In light of these findings, the Tribunal directed Canada 
Post to align its debriefing policies and practices with its 
NAFTA obligations and ordered Canada Post to provide 
the required debriefing information to CGI. 

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 
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Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

In October 2014, the Tribunal released the second of its 
three interrelated determinations, which focused on the 
duty to maintain evaluation records during consensus 
scoring. It noted that Canada Post had acknowledged that 
the destruction of the individual evaluator records during 
consensus scoring was a breach of its trade treaty duties 
and that it had initiated a review of its consensus scoring 
policies. As with the failures relating to the debriefing 
process, the Tribunal found that the failure to maintain 
evaluation records was a serious deficiency in the 
procurement process: 

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 
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Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

The Tribunal agrees with CGI that the destruction of documents 
relevant to the evaluation in a procurement process is serious due to 
its impact on the integrity and efficiency of the competitive 
procurement system. The destruction of relevant documents causes 
bidders and the public to view the whole procurement process with 
suspicion; however, confidence in that system is imperative, as it 
increases participation in the procurement system and increases the 
chances of the government getting quality goods and services at 
minimum expense. This inquiry is a case in point that the loss of part 
of the evaluation record creates additional difficulties, both procedural 
and substantive, in the Tribunal’s inquiry into a complaint.  

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 
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Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

Although it was not the case here for reasons explained earlier, the loss of 
relevant documents and information can potentially prevent the procuring 
entity from reasonably justifying its decisions and the Tribunal from 
determining what has transpired in the procurement process; as such, the 
loss of pertinent documents and information can result in a procurement 
process being found unreasonable, even if it had otherwise been carried 
out in compliance with all applicable standards. Needless to say, this 
creates unnecessary inefficiencies, additional delays and extra costs of all 
kinds to the government, the bidders and, ultimately, the taxpayers.  
 
The Tribunal therefore ordered Canada Post to change its 
record keeping practices to comply with its trade treaty duties.   

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 
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Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

In October 2014, the Tribunal also released the third of its 
three interrelated determinations. It found that Canada 
Post had improperly used information obtained during site 
visits of proponent facilities to increase the score of one of 
the proponents, and that the RFP terms did not permit this 
type of adjustment. The Tribunal ordered Canada Post to 
conduct a re-evaluation with a new evaluation team once it 
had updated its record keeping and debriefing practices in 
order to comply with the two prior determinations: 

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 
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Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

The deficiencies identified in this process bring into question the 
accuracy of all bidders’ evaluations, including the bidder that was not 
initially granted a site visit and those bidders that did not take part in 
this inquiry process. The process used to change the final scores was 
not consistent with the consensus scoring process used for evaluating 
and ranking the other bidders. The final ranking of the bidders was 
affected by changes to the scoring of technical proposals made as a 
result of the site visits. Once they are brought to the Tribunal’s 
attention, it cannot ignore these serious issues in connection with this 
procurement on the sole basis that CGI has not conclusively 
demonstrated that its score and ranking was directly affected.  

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 
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Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

While considering all the circumstances relevant to this procurement, 
including the factors set out in subsection 30.15(3) of the CITT Act, the 
Tribunal comes to the conclusion that, on the facts of this matter, it 
must recommend a remedy that will ensure fairness to all bidders that 
took part in this process. For those reasons, the Tribunal finds that the 
appropriate remedy is to recommend that Canada Post re-evaluate the 
technical proposals of all six original bidders with a new team of 
evaluators and that Canada Post’s debriefing and document retention 
practices and procedures be amended.  

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 
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Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

In the event that the re-evaluation process resulted in a 
different ranking from the original process, the Tribunal 
ordered that Canada Post either cancel the original 
contract awards or award additional master service 
agreements to the top-ranking proponents in the new 
evaluation. As this case illustrates, the failure to properly 
assess information collected during site visits can have a 
significant detrimental impact on the defensibility of an 
evaluation process.  

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 
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Data Centre Tender Triggers Multiple Bid Complaints 
CGI Information Systems and Management Consultants Inc. v. Canada Post Corporation 

Canadian International Trade Tribunal 

The inability to defend the outcome of a procurement 
process from legal challenge is compounded where 
institutions fail to maintain proper evaluation records or 
conduct proper debriefings. This trilogy of determinations 
therefore serves as a useful reminder to public institutions 
of the need to ensure that their procurement practices and 
procedures align with their trade treaty obligations.  

Debriefing Duty – Consensus Scoring Record Keeping – Site Visits During Evaluation Process 
29 



Mounties Busted for Improper Disclosure 
Alcohol Countermeasure Systems Corp. v. Royal Canadian Mounted Police 

Canadian International Trade Tribunal 

In its April 2014 determination in Alcohol Countermeasure 
Systems Corp. v. Royal Canadian Mounted Police, the 
Canadian International Trade Tribunal found that the 
RCMP breached its open and fair competition duties under 
the trade treaties when it failed to provide historical volume 
usage information to competing bidders and created an 
unfair advantage for the incumbent supplier. The dispute 
involved a Request for Standing Offer issued by the RCMP 
for the supply of ethyl alcohol to detachments across 
Canada.  

Material Disclosures – Unfair Incumbent Advantage – Duty to Disclose Past Work Volumes 
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The complainant challenged the process, alleging that the 
pricing structure unfairly favoured the incumbent by 
requiring bidders to include freight charges in their 
financial offers without specifying the location and volume 
of required shipments. As the Tribunal noted: 
 
ACS complained that the pricing mechanism of the RFSO unfairly 
benefitted the incumbent supplier (and ultimate successful bidder). 
Specifically, ACS alleged that the RFSO gave the incumbent an unfair 
advantage because it required bidders to include all freight charges in 
their financial offers but failed to specify the distribution of shipments 
to the various RCMP detachments across Canada.  

Material Disclosures – Unfair Incumbent Advantage – Duty to Disclose Past Work Volumes 

Mounties Busted for Improper Disclosure 
Alcohol Countermeasure Systems Corp. v. Royal Canadian Mounted Police 

Canadian International Trade Tribunal 

31 



Given that the incumbent had historical knowledge of the RCMP’s 
needs, it was therefore uniquely positioned to predict future 
requirements and, thus, the freight charges to be factored into the total 
bid price. ACS explained that, due to the weight of ethyl alcohol 
standards, shipping charges could contribute up to 20 percent of the 
total price and that multiple shipments to remote locations could have 
a very important impact on total costs. 
 
The RCMP argued that bidders were on a level playing 
field in determining the cost of the shipping since the 
location and quantities were equally unknown to all bidders 
at the time of bidding: 
 

Material Disclosures – Unfair Incumbent Advantage – Duty to Disclose Past Work Volumes 

Mounties Busted for Improper Disclosure 
Alcohol Countermeasure Systems Corp. v. Royal Canadian Mounted Police 

Canadian International Trade Tribunal 
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The RCMP argued that all bidders were on a level playing field in 
determining the shipment distribution variable. In particular, all bidders, 
including the incumbent, were in the same position of having to make 
an “educated guess” about future shipping quantities and frequency 
per RCMP detachment, and about the associated freight costs. The 
RCMP did not deny that the incumbent had acquired information 
regarding historical usage of ethyl alcohol standards that was not 
provided to other bidders. Similarly, it did not deny that the incumbent 
was aware of the transition to the dry gas standards, which appears to 
have been mentioned for the first time in the GIR.  

Material Disclosures – Unfair Incumbent Advantage – Duty to Disclose Past Work Volumes 

Mounties Busted for Improper Disclosure 
Alcohol Countermeasure Systems Corp. v. Royal Canadian Mounted Police 

Canadian International Trade Tribunal 
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However, the RCMP did state that historical usage information for 
ethyl alcohol standards and information regarding the transition would 
be “useless”, and even potentially misleading, when bidders were 
making predictions for future usage of ethyl alcohol standards.  
 
The Tribunal did not accept the RCMP’s position, since, as 
the complainant maintained, historical usage information 
was material to predicting future usage across the various 
RCMP detachments, particularly since that information 
would indicate which detachments had already started 
migrating to new dry gas standards for ethyl alcohol: 
 
 Material Disclosures – Unfair Incumbent Advantage – Duty to Disclose Past Work Volumes 

Mounties Busted for Improper Disclosure 
Alcohol Countermeasure Systems Corp. v. Royal Canadian Mounted Police 

Canadian International Trade Tribunal 
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As ACS rightly pointed out, historical usage information remained a 
relevant factor for predicting future usage, especially for those 
detachments that had not yet started or were not very advanced in the 
transition to dry gas standards. In addition to the extent that remote 
detachments were already advanced in the transition, the Tribunal 
accepts ACS’s argument that knowledge of this information could have 
impacted greatly on forecasted future freight costs and bidders’ cost 
structures. Accordingly, the Tribunal finds that the pricing mechanism 
of the RFSO inherently advantaged the incumbent, as it would have 
been the only potential supplier privy to such information relevant to 
the RCMP’s requirements.  

Material Disclosures – Unfair Incumbent Advantage – Duty to Disclose Past Work Volumes 

Mounties Busted for Improper Disclosure 
Alcohol Countermeasure Systems Corp. v. Royal Canadian Mounted Police 

Canadian International Trade Tribunal 
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In that sense, the degree to which the incumbent was advantaged is, 
in the Tribunal’s view, over and above any natural business advantage 
acquired by the incumbent as a result of its previous experience, 
because it stems from the very terms of the RFSO themselves. The 
Tribunal recognizes that the RCMP may not have been in a position to 
establish its future needs with certainty in the context of the transition 
to dry gas standards. Nevertheless, the RCMP was fully obligated 
under the trade agreements to formulate the RFSO in a way that 
would not discriminate between bidders. At the very least, the RCMP 
was obligated to provide as much information as was possible when 
setting the terms of the RFSO, including the fact that the transition was 
underway, so as to help all bidders prepare responsive and competitive 
bids and so as to alleviate any information disparity vis-à-vis the incumbent. 

Material Disclosures – Unfair Incumbent Advantage – Duty to Disclose Past Work Volumes 

Mounties Busted for Improper Disclosure 
Alcohol Countermeasure Systems Corp. v. Royal Canadian Mounted Police 

Canadian International Trade Tribunal 
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While the Tribunal acknowledged that all potential 
suppliers have to assume an element of risk when 
preparing bids, the procuring entity is under a trade treaty 
duty to disclose the material contract information over 
which it has control. In this case, the historical usage 
information withheld by the RCMP would have assisted 
bidders in making projections on future use and more 
accurately calculating the cost of shipping the required 
goods.  

Material Disclosures – Unfair Incumbent Advantage – Duty to Disclose Past Work Volumes 

Mounties Busted for Improper Disclosure 
Alcohol Countermeasure Systems Corp. v. Royal Canadian Mounted Police 

Canadian International Trade Tribunal 
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The failure to provide that information to competing 
bidders gave the incumbent, who was privy to this 
information, an unfair advantage contrary to the trade 
treaties. As a remedy, the Tribunal ordered that the 
contract awarded pursuant to the unfair tendering process 
be cancelled and retendered with the required information 
provided to all prospective bidders.  
 
 

Material Disclosures – Unfair Incumbent Advantage – Duty to Disclose Past Work Volumes 

Mounties Busted for Improper Disclosure 
Alcohol Countermeasure Systems Corp. v. Royal Canadian Mounted Police 

Canadian International Trade Tribunal 
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Tribunal Narrows Use of Urgency Exception 
Knowledge Circle Learning Services Inc. v. Department of Health 

Canadian International Trade Tribunal 

In its January 2014 determination in Knowledge Circle 
Learning Services Inc. v. Department of Health, the 
Canadian International Trade Tribunal found that the 
extension of standing offers beyond the originally 
contemplated term constituted an inappropriate sole-
source in contravention of the relevant trade treaties.  

Direct Awards – Unsuccessful Claim of Emergency and Unforeseen Circumstances Exemptions  
39 



In this case, the Department of Health had extended a 
number of standing offer agreements as a stop-gap 
measure while it waited for the Department of Public 
Works and Government Services to establish a new 
national master standing offer for the required French 
language training services. The complainant was one of 
the original standing offer contractors but its contract was 
not extended.  

Direct Awards – Unsuccessful Claim of Emergency and Unforeseen Circumstances Exemptions  

Tribunal Narrows Use of Urgency Exception 
Knowledge Circle Learning Services Inc. v. Department of Health 

Canadian International Trade Tribunal 

40 



The Tribunal found that the extension of the standing offer 
for eighteen months beyond its expiry date constituted a 
new procurement that breached the trade treaties since 
the circumstances did not validly fall within the urgency 
and unforeseen circumstances exceptions under the trade 
treaties. The Tribunal rejected those sole source 
exceptions in the circumstances since the services were 
not required in extreme urgency and since it was entirely 
foreseeable that the services would be required prior to the 
creation of a new national standing offer by Public Works.  

Direct Awards – Unsuccessful Claim of Emergency and Unforeseen Circumstances Exemptions  

Tribunal Narrows Use of Urgency Exception 
Knowledge Circle Learning Services Inc. v. Department of Health 

Canadian International Trade Tribunal 
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As the Tribunal noted, the procurement in question was 
plagued with significant deficiencies: 
  
The Tribunal agrees with Knowledge Circle that the case at hand was 
plagued with serious deficiencies and breached the applicable trade 
agreements in a number of respects. By attempting to improperly 
extend the SOAs in issue beyond their mandated expiry dates, Health 
Canada bypassed the required procurement process altogether. 
Competition, transparency and fairness were thus undermined and, 
Knowledge Circle was seriously prejudiced in that it was denied the 
opportunity to bid on the subsequent opportunities. 

Direct Awards – Unsuccessful Claim of Emergency and Unforeseen Circumstances Exemptions  

Tribunal Narrows Use of Urgency Exception 
Knowledge Circle Learning Services Inc. v. Department of Health 

Canadian International Trade Tribunal 
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The Tribunal also noted that, “[Health Canada’s] behaviour 
shows a troubling degree of carelessness and disregard 
for its obligations under the relevant trade agreements.” 
While there is no guarantee of work under standing 
arrangements, the Tribunal recommended damages for 
the complainant’s lost opportunity to earn a profit, since 
the work in question had already been performed and thus 
ordering the termination of the sole-sourced contracts 
would be meaningless at that stage. 

Direct Awards – Unsuccessful Claim of Emergency and Unforeseen Circumstances Exemptions  

Tribunal Narrows Use of Urgency Exception 
Knowledge Circle Learning Services Inc. v. Department of Health 

Canadian International Trade Tribunal 
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After the parties were unable to agree on the amount of 
compensation, the Tribunal released a follow-up 
determination in June 2014.  
  
Having been denied the opportunity to compete for what 
amounted to a total of $1,541,544 worth of work during the 
improper extension period, the complainant sought 
$555,516 in damages.  

Direct Awards – Unsuccessful Claim of Emergency and Unforeseen Circumstances Exemptions  
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Knowledge Circle Learning Services Inc. v. Department of Health 
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This figure represented 36.04 percent of that total amount 
of untendered work, a percentage that reflected the 
proportion of work that had been awarded to the 
complainant in the last year of its standing offer. However, 
the Tribunal noted that the percentage of total work 
awarded to the complainant had fluctuated from 17.47 to 
36.04 percent during the term of the standing offer, from 
2007 to 2011.  
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Tribunal Narrows Use of Urgency Exception 
Knowledge Circle Learning Services Inc. v. Department of Health 

Canadian International Trade Tribunal 
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It ultimately set the total amount of lost opportunity at 
$171,282.67, which represented an equal portion of the 
total work divided by the nine standing offer suppliers who 
had performed that work prior to the improper sole-source 
extension. Notwithstanding the government’s position that 
the maximum allowable profit margin for calculating lost 
profits should be 20 percent, the Tribunal accepted the 
complainant’s position that it had enjoyed a 45.2 percent 
profit margin on the work in question and therefore 
calculated lost profits on the lost opportunity at $77,419.77.  
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Knowledge Circle Learning Services Inc. v. Department of Health 

Canadian International Trade Tribunal 
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A State of Peril:  
The Impact of Major Project Failures 

By Paul Emanuelli, Procurement Law Office 
 We can measure the success and failure of 

governments by how well they marshal resources 
for the greater public interest. Functioning state 
institutions, national defence and security, 
transportation systems, clean water, affordable 
power supply, public education and health care are 
the core underpinnings of government operations.  

This article by Paul Emanuelli was previously published  
in the November 2014 edition of Purchasing b2b magazine.  
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The Impact of Major Project Failures 
Failed Projects Lead to Failing Institutions 

When governments fail to provide these core public needs, 
they are often referred to as “failed states”. When 
government institutions fail to deliver on the procurement 
projects critical to meeting those needs, they can equally 
be defined as failed institutions. Using recent case studies 
dealing with many of these core government areas, this 
article will analyze a number of high-profile procurement 
failures that have put the government’s ability to maintain 
its core operations in a state of peril.  
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The Impact of Major Project Failures 
Indefensible Delays in Military Procurement 

Procurement failures have had a major impact in recent 
years on military operations. Newsreel highlights have 
featured an incessant cycle of stories about bureaucratic 
infighting between the defence and public works 
departments, resulting in delays in the procurement of 
everything from helicopters, maritime patrol aircraft and 
close combat vehicles to naval ship repairs and helicopter 
flight hangers.  
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The Impact of Major Project Failures 
The F35 Mission: Bombing Out on a Critical Mission 

The government’s ongoing epic retreat on the F-35 fighter 
jet file, which came after it took heavy fire from the Auditor 
General over the controversial multi-billion dollar sole 
source decision, remains the single biggest example of 
indecision and delay on the defence procurement front. 
This ongoing comedy of errors is no laughing matter when 
we consider the adverse impact on Canada’s military 
capability as we face threats to our Arctic sovereignty, 
ponder escalating military campaigns against Russian 
aggression in Eastern Europe and consider a new Middle 
East mission to fight terrorism in Syria and Iraq.  
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The Impact of Major Project Failures 
Intrigues in Transportation Tendering 

Transportation procurements have also attracted 
significant recent attention. In February 2014 the Federal 
Court ruled against the Canadian Air Transport Security 
Authority, the agency responsible for security at Canada’s 
airports, after finding that the agency’s RFP for new 
security screening equipment was tainted with hidden 
evaluation criteria and a flawed internal reporting process. 
The court ordered CATSA to redo its procurement process, 
resulting in delays in upgrading the equipment used to 
ensure the safety of airline passengers.  
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The Impact of Major Project Failures 
Impacting the Local Level 

Procurement failures have also impacted transportation at 
the local level. In April 2013 the Ontario Superior Court of 
Justice granted an injunction against Southwestern 
Ontario Student Transportation Services that effectively 
put the brakes on school transportation tendering across 
Ontario. The case was one of many lawsuits launched by 
small bus operators who claim that new provincial 
tendering rules are stacked against them as they are bid 
out of business by large corporate operators.  These legal 
battles have put what is Canada’s largest transportation 
system in a state of ongoing uncertainty.  
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The Impact of Major Project Failures 
Infrastructural Entanglements 

Public infrastructure projects have also provided high-
profile case studies. For example, the Alberta government 
faced an uprising from local school boards in March 2014 
after it received only one bid in response to a major P3 
tender for the construction of nineteen new schools and 
cancelled the project. As Canada’s third-largest city, 
Calgary has an unprecedented number of students 
crammed into temporary portables. After the P3 failure the 
Calgary School board called on the province to abandon 
large scale P3 projects due to delays and to proceed with 
traditional single-school construction projects.  
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The Impact of Major Project Failures 
Major Lawsuit in Brampton 

Meanwhile, the City of Brampton, Canada’s ninth largest 
city, remains mired in a $28.5 million lawsuit over a 
controversial downtown redevelopment project that has 
attracted allegations of secret procedures and 
inappropriate political lobbying. In its February 2014 
interim decision in Inzola Group Ltd. v. Brampton (City), 
the Ontario Superior Court of Justice ordered the winning 
bidder to turn over the contents of its bid to the losing 
bidder in what promises to be a protracted legal battle. 
These municipal case studies illustrate the impact of 
project failures on local public services.  
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The Impact of Major Project Failures 
Air Ambulance Audits – Ontario and British Columbia 

The health care file recently delivered a trilogy of high-
profile provincial audits involving the procurement of 
emergency air-ambulance services. First, in March 2012 
the Ontario Auditor General found significant oversight 
issues at the ORNGE air ambulance agency, which 
included concerns over procurement practices and the 
ability to properly care for transported patients. Then in 
March 2013 the BC Auditor General found that the contract 
award process for air ambulance services in BC had not 
ensured that “paramedics and aircraft are located and 
dispatched to best meet patient needs.” 

55 



The Impact of Major Project Failures 
Air Ambulance Audits – Manitoba 

Finally, the March 2014 report of the Manitoba Auditor 
General concluded that the provincial government 
breached its procurement rules by sole sourcing air 
ambulance services and failing to conduct adequate cost 
assessments after finding that the rates “were likely to be 
231% to 618% higher than other province’s programs.” 
These recent audits can be added to an escalating pile of 
health sector procurement scandals that are undermining 
public confidence in the state of our health care system.  
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The Impact of Major Project Failures 
Re-Energizing the Good Governance Debate 

The Ontario power plant scandal is probably the most 
compelling recent case study on the perils of failed 
procurement projects. As the Ontario Auditor General 
found, the politically motivated decision to cancel a power 
plant construction contract during an election campaign 
could ultimately costs Ontario taxpayers up to $1 billion.  
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The Impact of Major Project Failures 
The Government Collapses in Scandal 

The resulting fallout led to a legislative inquiry, to contempt 
charges against a government minister, to the premier’s 
resignation, to the proroguing of the legislature while a 
new party leader and premier was chosen, to a police 
investigation and police raids of the premier’s office over 
deleted emails, and, in the spring of 2014, to the ultimate 
collapse of the provincial government. As this crisis 
escalated and brought government business to a grinding 
halt, it served as a prime example of how failed 
procurement projects can put ongoing government 
operations in a state of peril.  

58 



The Impact of Major Project Failures 
Rebooting Procurement Practices 

To avoid a similar fate, Canadian public institutions must 
reboot their procurement practices and put a greater focus 
on ensuring that their procurement projects achieve their 
operational needs on budget, on time and according to the 
rules.  
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Court Orders Disclosure of Winning Bid to Losing Bidder 
Inzola Group Ltd. v. Brampton (City) 

Ontario Superior Court of Justice 

In its February 2014 judgment in Inzola Group Ltd. v. 
Brampton (City), the Ontario Superior Court of Justice 
dismissed a motion brought by a winning bidder seeking to 
limit the disclosure of business information it submitted 
during a bidding process. The case involved an RFP for 
the construction of public buildings, including new 
municipal offices and a public library, as part of a 
downtown renewal project in Brampton, Ontario. The 
contract was awarded to Dominus Capital Corporation.  

Disclosure Duty –  Disclosure of Winning Bid to Losing Bidder in Pre-Trial Discoveries 
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Court Orders Disclosure of Winning Bid to Losing Bidder 
Inzola Group Ltd. v. Brampton (City) 

Ontario Superior Court of Justice 

Inzola Group, an unsuccessful competing bidder, brought 
an action against Brampton claiming $27.5 million in 
damages and an additional $1 million in punitive damages. 
The material submitted by Dominus during that bidding 
process was sought by Inzola as part of its lawsuit. 
Dominus brought the motion for a protective order that 
would limit the public distribution of the information in 
question.  
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Court Orders Disclosure of Winning Bid to Losing Bidder 
Inzola Group Ltd. v. Brampton (City) 

Ontario Superior Court of Justice 

As part of its claim, Inzola challenged Brampton’s 
requirement that prospective bidders sign a confidentiality 
agreement during the bidding process, alleging that its bid 
was ultimately disqualified since it refused to accept the 
process restrictions imposed by the non-disclosure 
agreement. In its defence, Brampton denied Inzola’s 
allegations and maintained that the confidentiality protocol 
was required to prevent lobbying of elected officials during 
the bidding process.  
 
 
 

Disclosure Duty –  Disclosure of Winning Bid to Losing Bidder in Pre-Trial Discoveries 
62 



Court Orders Disclosure of Winning Bid to Losing Bidder 
Inzola Group Ltd. v. Brampton (City) 

Ontario Superior Court of Justice 

Given the factual issues that had to be addressed in the 
proceedings, Brampton was ordered to provide Inzola 
certain documents that had been collected from Dominus 
during the bidding process. Dominus challenged the 
disclosure, maintaining that it was assured that the 
information it provided during the bidding process would 
be kept confidential. Dominus also asserted that the public 
disclosure of the information would cause it serious 
financial harm since its competitive position in the market 
would be prejudiced by allowing competitors access to its 
financial information.  
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Court Orders Disclosure of Winning Bid to Losing Bidder 
Inzola Group Ltd. v. Brampton (City) 

Ontario Superior Court of Justice 

It argued that because it was a privately held company, 
this information was not otherwise publicly known. While 
Dominus agreed to allow Inzola to have access to the 
information, it sought a protective order to restrict access 
to that information by others or use by Inzola for any 
purposes other than the legal proceedings. The court 
ultimately rejected the request for a protective order, 
finding that Dominus had not established that the 
information in question was particularly sensitive.  
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Court Orders Disclosure of Winning Bid to Losing Bidder 
Inzola Group Ltd. v. Brampton (City) 

Ontario Superior Court of Justice 

In support of its conclusion, the court noted that the 
information did not appear to be treated as confidential in 
the industry and that Dominus and Inzola did not appear to 
be true competitors. The court concluded that Dominus 
was unable to show how the disclosure of the information 
would result in a serious risk to Dominus and that, on 
balance, the public interest in the transparency of legal 
proceedings prevailed over any such potential risk. 
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Court Orders Disclosure of Winning Bid to Losing Bidder 
Inzola Group Ltd. v. Brampton (City) 

Ontario Superior Court of Justice 

The court therefore dismissed the motion, thereby 
compelling the disclosure of the requested information to 
Inzola. To balance that disclosure, the court also ordered 
that Brampton disclose to Dominus the equivalent 
documents that Inzola had submitted during that contested 
bidding process.  
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Court Orders Disclosure of Winning Bid to Losing Bidder 
Inzola Group Ltd. v. Brampton (City) 

Ontario Superior Court of Justice 

As this case illustrates, the confidentiality protocols that 
are established during a competitive bidding process will 
not necessarily shield information from the disclosure 
duties that arise in post-bid legal disputes. While pre-
award confidentiality is often required to protect the 
integrity of the bidding process, public interest 
considerations tend to favour transparency in the post-
award phase of that process, particularly when legal 
challenges are launched against the contract award 
decision.  
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Court Orders Disclosure of Contract Award Information 
HKSC Developments L.P. v. Infrastructure Ontario 
Ontario Superior Court of Justice – Divisional Court 

In its November 2014 judgement in HKSC Developments 
L.P. v. Infrastructure Ontario, the Ontario Superior Court of 
Justice ordered the disclosure of information contained in 
a contract awarded by Infrastructure Ontario to HKSC 
Developments L.P. notwithstanding HKSC’s objections to 
that disclosure. The dispute arose over a public access 
request for information contained in a contract between 
Infrastructure Ontario and HKSC for the development, 
design, construction and partial financing of highway 
service centres on Highways 400 and 401 in Ontario that 
was awarded pursuant to a competitive bidding process. 
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Court Orders Disclosure of Contract Award Information 
HKSC Developments L.P. v. Infrastructure Ontario 
Ontario Superior Court of Justice – Divisional Court 

When the parties could not agree on the amount of 
information that could be disclosed, the matter ultimately 
escalated to the Ontario Information and Privacy 
Commissioner pursuant to Ontario’s Freedom of 
Information and Protection of Privacy Act. This resulted in 
an adjudicator’s order to disclose most of the requested 
information. HKSC took issue with that order, arguing that 
the information was protected under the confidential 
business information exemption in the Act.  
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Court Orders Disclosure of Contract Award Information 
HKSC Developments L.P. v. Infrastructure Ontario 
Ontario Superior Court of Justice – Divisional Court 

However, the adjudicator ruled that information in question 
did not fall under the relevant statutory exemption since 
the information had not been “supplied in confidence” to 
the government but had been produced in the course of 
extensive negotiations between HSKC and the 
government institution. The court upheld the adjudicator’s 
disclosure order on that basis. As this case illustrates, a 
party that opposes the disclosure of information requested 
under public access laws has the onus of establishing why 
that information should be protected.  
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Court Orders Disclosure of Contract Award Information 
HKSC Developments L.P. v. Infrastructure Ontario 
Ontario Superior Court of Justice – Divisional Court 

In this instance, the contractor failed to meet that test since 
the information created in the course of post-bid 
negotiations between the contractor and the government 
agency did not fall within the meaning of “information 
supplied in confidence”. Rather, that information was 
considered to be jointly created by the parties during 
negotiations, and public interest considerations favoured 
the disclosure of that information to better ensure the 
transparency of the government contracting process.  
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Federal Court Rejects $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 

In its October 2014 decision in TPG Technology Consulting 
Ltd. v. Canada, the Federal Court dismissed a plaintiff 
bidder’s $250 million lost profit claim against the 
government of Canada. The October trial decision was the 
third part in a complex trilogy of legal proceedings that 
included a September 2011 Federal Court summary 
dismissal of the bidder’s claim, followed by a July 2013 
Federal Court of Appeal reversal that directed the matter to 
trial.  
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Federal Court Rejects $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 

The claim dealt with a federal government procurement 
process valued at approximately $428 million for the 
acquisition of information technology engineering and 
technical support services. TPG, an unsuccessful bidder, 
launched an action seeking damages against the federal 
government. TPG originally claimed that PPI Consulting 
Ltd., the external consulting firm retained by the 
government to assist in the evaluation process, was 
biased against it and lowered its score during consensus 
scoring sessions.  
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Federal Court Rejects $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 

As the September 2011 summary dismissal decision 
detailed, TPG claimed that the consensus scoring had 
been arbitrarily applied by PPI, who they claimed had a 
pre-existing bias against them as a “body shop”:  
 
TPG claims that PPI, the third party facilitator “had a manifest bias 
against awarding the contract to TPG and disparaged TPG as a ‘body 
shop’” (see Powell affidavit para 15). The evaluation consisted of a 
consensus score model whereby the five evaluators would meet to 
discuss their individual scores and then arrive at a consensus score. 
TPG alleges that these consensus scores were arbitrarily applied to 
unjustifiably reduce TPG’s scores.  
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Federal Court Rejects $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 

TPG alleged that the government had selected the 
consensus scoring method because its high subjectivity 
allowed personal biases to infiltrate the evaluation. In 
support of its allegations, the plaintiff pointed to 
disparaging public remarks attributed to the president of 
PPI as evidence that bias had tainted the evaluation 
process: 
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Federal Court Rejects $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 

The appropriateness and effectiveness of consensus method itself, 
specifically chosen by PWGSC in an effort to produce the fairest result 
by ensuring that evaluators are using a consistent understanding of 
the requirements, is questioned by TPG. During the hearing, counsel 
for TPG advanced the argument that PWGSC intentionally selected 
the consensus model, the most subjective model in their view, as a 
way to allow personal bias and preferences to infiltrate the process. 
The bias was one against “body shops” - TPG maintaining that Mr. 
Tibbo might have had a prejudice against small companies and “body 
shops” as Mr. Howard Grant, president of PPI was quoted in an 
industry publication in 2009, as speaking disparagingly of “body 
shops.” 
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Federal Court Rejects $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 

With respect to the consensus scoring sessions, the court 
noted that PPI presided over group discussions to address 
instances where the five evaluators had arrived at different 
scores. While the court noted that some errors occurred 
during PPI’s tabulation of the consensus scores, it also 
cited affidavit evidence submitted by the individuals who 
were involved in the process who swore that, contrary to 
the plaintiff’s allegations, they had not been influenced by 
anyone to alter TPG’s scores or manipulate the outcome 
of the evaluation. 
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Federal Court Rejects $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 

In its September 2011 summary judgment decision, the 
Federal Court rejected TPG’s allegations of impropriety in 
the evaluation process, finding that the plaintiff had failed 
to prove its theory of a tainted and biased evaluation. 
However, the Federal Court of Appeal disagreed with the 
Federal Court’s conclusions, finding that it had misapplied 
the rule for summary judgment and that there remained 
issues regarding liability that warranted a full trial. 
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Federal Court Rejects $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 

In determining that there remained outstanding issues that 
warranted a trial, the Federal Court of Appeal also clarified 
the Supreme Court of Canada’s rule from Double N 
Earthmovers v. Edmonton (City) and held that post-award 
conduct could be relied on as evidence of whether a 
winning tender was compliant or non-compliant. This point 
was material to whether there were issues that required a 
trial since the winning bidder had allegedly planned to use 
TPG’s former employees in the performance of the 
awarded contract.  
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Federal Court Rejects $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 

As the Federal Court of Appeal observed, the availability of 
those employees was far from certain and therefore 
brought the compliance of the winning tender into 
question. The matter then proceeded to a full trial, albeit by 
that point, TPG had abandoned its allegations against the 
government regarding conflict of interest, negligence, bad 
faith, misconduct, bias, fraud, unconscionability, inducing 
breach of contract and economic interference. TPG also 
abandoned its allegations that the RFP had been drafted 
to favour a competing bidder and abandoned claims for 
punitive damages.  
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Federal Court Rejects $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 

At trial, TPG’s lost profit claim rested on the assertions that 
the government evaluation team had made significant 
errors in their evaluation that had cost it the contract 
award. The Federal Court’s lengthy decision considered 
the issue of court jurisdiction and also considered the 
fairness of the evaluation process, the compliance of the 
winning bidder and the issue of damages.  
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Federal Court Rejects $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 

The Federal Court ultimately dismissed the claim by 
declining to take jurisdiction after concluding that the 
complaint should have been brought before the Canadian 
International Trade Tribunal. While the Federal Court 
acknowledged that the Tribunal does not have exclusive 
jurisdiction over federal government procurement but 
shares concurrent jurisdiction with the Federal Court, the 
Federal Court found that the remaining issues in TPG’s 
claim fell squarely within the Tribunal’s expertise. It 
therefore declined to exercise its jurisdiction over the 
matter. 
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Federal Court Rejects $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 

However, while it dismissed the case on jurisdictional 
grounds, the Federal Court also considered TPG’s 
substantive claims and found that the government 
evaluation committee’s consensus scoring process was 
flawed. The Federal Court noted that an averaging of the 
evaluation committee’s individual scores showed a 
significant divergence in TPG’s scores before and after 
consensus scoring.  
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Federal Court Rejects $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 

In one particular evaluation category, TPG’s average initial 
score was 80.6 out of 100 but its final consensus score was 
49 out of 100. In another category, TPG’s average initial score 
was 32.8 out of 50 but its final consensus score was 22 out of 
50. As the decision noted, confusion arose within the 
evaluation team about the method of scoring performance 
metrics. That confusion resulted in the evaluation committee 
abandoning its individual scores and re-scoring TPG’s 
proposal collectively. Given the government’s explanation, the 
Federal Court found no fairness issues arising out of this 
departure from the individual scores. 
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Federal Court Rejects $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 

However, the Federal Court did find that the evaluation 
committee was inconsistent in its scoring process since it 
failed to re-evaluate the winning bidder’s scores by 
consensus as it had done for TPG’s proposal. 
Notwithstanding this finding, the Federal Court ultimately 
rejected TPG’s claim since it found that the evaluation 
errors in the two noted categories had had no impact on 
the ultimate ranking, particularly since TPG failed to 
provide any evidence regarding unfairness in any of the 
other seven evaluation categories. 
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Federal Court Rejects $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 

The Federal Court also rejected TPG’s assertions that the 
winning bidder was non-compliant and that it should have 
been awarded the contract as the highest scoring 
compliant proponent. The Federal Court therefore found 
that TPG was not entitled to any lost profits.  
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Federal Court Rejects $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 

While the government was ultimately able to defend itself 
against the $250 million lost profit claim, it was only able to 
do so after protracted legal proceedings. Irrespective of 
the final outcome of this controversial case, purchasing 
institutions should take note that controversial public 
comments made by their officials and by their external 
consultants can be used against them in legal proceedings 
in an attempt to impugn the integrity of an evaluation 
process through allegations of bias.  
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Federal Court Rejects $250 Million Lost Profit Claim 
TPG Technology Consulting Ltd. v. Canada 

Federal Court 

Furthermore, when employing consensus scoring, 
purchasing institutions should ensure that such processes 
are implemented with a high degree of diligence since: (i) 
scoring changes arising out of consensus scoring can be 
subject to a legal challenge; and (ii) tabulation errors or 
procedural irregularities arising out of such sessions, 
however innocuous or inadvertent, can be used against 
the institution to launch protracted legal proceedings and 
create significant potential legal exposure. 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

In its September 2014 decision in Rankin Construction Inc. 
v. Ontario, the Ontario Court of Appeal dismissed the 
appeal of a trial decision and upheld the government’s 
right to reject a non-compliant bid. The dispute dealt with a 
tender call issued by the Ontario Ministry of Transportation 
for the widening of Highway 406 in the Niagara region. 
Rankin’s low bid was rejected as non-compliant. It took 
issue with its rejection and sued the Ministry for lost profits.  
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

In the January 2013 trial decision, the Ontario Superior 
Court of Justice had upheld the government’s decision to 
disqualify Rankin’s low bid since it contained 
misrepresentations. The trial court determined that the bid 
was validly rejected due to Rankin’s failure to accurately 
disclose the amount of domestic steel it intended to use for 
its project. 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

Following the public opening of bids and prior to the award 
of a contract, a competing bidder and the local road 
builder’s association disputed the accuracy of the 
Canadian content representations in Rankin’s tender. The 
Ministry decided to look behind the accuracy of Rankin’s 
Canadian content calculations. It concluded that the 
concerns were valid and determined that Rankin’s low bid 
should be rejected in order to preserve the integrity of the 
bidding process. 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

Rankin challenged its disqualification, arguing that that the 
Supreme Court of Canada’s precedent-setting decision in 
Double N Earthmovers v. Edmonton (City) prohibited 
purchasers from looking behind representations made in a 
bidder’s tender. The court disagreed, noting that the 
Supreme Court of Canada’s Double N decision held that 
purchasers were not required to investigate allegations of 
misrepresentation and non-compliance raised by 
competing bidders, but that they continued to have the 
right to investigate where concerns over the validity of 
bidder representations arose.  
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

In distinguishing the facts in the dispute from those in 
Double N, the trial court noted that in the latter, the City of 
Edmonton was sued after it failed to look behind the low 
bidder’s misrepresentation but that in this case the Ministry 
had chosen to exercise its right to make further inquiries 
after receiving bids. The trial court justified its rejection of 
Rankin’s assertion that purchasers were prohibited from 
investigating the accuracy of tender compliance 
information in a bid since turning a blind eye in the face of 
concerns over misrepresentation would undermine 
confidence in the tendering system. 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

In rejecting Rankin’s argument, the court agreed with the 
Ministry’s assertions that purchasers have the right to 
investigate valid concerns over bidder misrepresentations 
that relate to compliance of the bid. In coming to its 
conclusion, the trial court also determined that the Ontario 
government’s Procurement Directive and Procurement 
Operating Policy did not prohibit such investigations and 
that, in any event, these internal procedures were not 
expressly incorporated into the tender call rules and were 
therefore not part of the rules of the particular tendering 
process.  
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

The trial court ultimately determined that Rankin’s bid 
contained material factual inaccuracies since it 
understated the amount of foreign steel required to do the 
work. This led to the inaccurate calculation of the 
Canadian content for the purposes of the 10 percent  
domestic preference and thereby impacted the price 
calculation in Rankin’s bid. The trial court therefore 
determined that the Ministry had properly rejected the bid 
as non-compliant due to these misrepresentations. 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

As the trial court noted, taking the facts in Rankin’s bid at 
face value would have resulted in an improper evaluation 
and improper award. The Ministry was therefore justified in 
looking behind the representations and rejecting Rankin’s 
bid. The trial court also applied the governing three-part 
test from the Supreme Court of Canada’s Tercon 
Contractors Limited v. British Columbia (Transportation 
and Highways) decision and determined that even if the 
bid had not been validly rejected, the limitation of liability 
provision in the Ministry’s tender would have shielded the 
Ministry from liability to Rankin for lost profits.  
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

Rankin appealed the trial decision. While the Court of 
Appeal ultimately agreed that the Ministry was within its 
rights when it rejected Rankin’s bid, it followed a 
somewhat different analysis than the trial court. Like the 
trial court, the Court of Appeal upheld the right to 
investigate for non-compliance even if the Double N rule 
did not require the purchasing institution to do so.  
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

However, unlike the trial court, the Court of Appeal 
determined that a Contract A had been formed between 
Rankin and the Ministry since it found that Rankin’s non-
compliance in misstating the Canadian content in its bid 
was inadvertent and constituted a minor informality that 
was not fatal to the overall compliance of its bid.   
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

However, while the tender call terms allowed the Ministry 
to waive minor informalities, the Court of Appeal found that 
the tendering rules did not require the Ministry to do so 
and ultimately upheld the right to reject the bid. The Court 
of Appeal also considered Rankin’s challenge of the trial 
court’s ruling that any Ministry liability would have been 
shielded by the limitation of liability provision in the tender 
call: 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

Paragraph 11.3 of the Instructions to Bidders reads as follows: 
  
The Ministry shall not be liable for any costs, expenses, loss or 
damage incurred, sustained or suffered by any bidder prior, or 
subsequent to, or by reason of the acceptance or the non-acceptance 
by the Ministry of any Tender, or by reason of any delay in acceptance 
of a Tender, except as provided in the tender documents. 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

While the trial judge concluded that the appellant had no basis to sue 
the Province because no Contract A had arisen, he went on to 
consider whether, if wrong in so concluding, the appellant's claim 
would be barred by para. 11.3. 
 
Tercon, at paras. 62 and 122-23, sets out the three-step analytical 
approach to be followed when considering an exclusionary clause, 
which I would summarize as follows: 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

The court must first interpret the clause to determine whether it applies 
to the circumstances established in evidence. This will depend on the 
court's assessment of the intentions of the parties, as expressed in the 
contract. 
  
If the clause applies, the court must then determine whether the 
clause was unconscionable at the time that it was made. 
  
Finally, if the clause is applicable and valid, the court must consider 
whether it should nonetheless refuse to enforce it because of an 
overriding public policy (to be proven by the party seeking to avoid 
enforcement of the clause) that outweighs the very strong public 
interest in the enforcement of contracts. 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

Applying this three-step approach, the trial judge concluded that even if 
the Crown had breached the terms of the tender by disallowing the 
appellant's bid, the appellant's claim was, as a matter of interpretation, 
barred by para. 11.3 of the Instructions to Bidders. He reasoned that had 
the MTO simply called off the project, the appellant would not have had a 
claim against the MTO. Its claim for damages arose out of the MTO's 
acceptance of Hard Rock's bid, and the non-acceptance of the appellant's 
bid. It was therefore clearly covered by the wording of para. 11.3 – even if 
the MTO had erred in considering the appellant's bid materially non-
compliant. Further, para. 11.3 was not unconscionable at the time the 
contract was made: the appellant was a sophisticated contractor. And 
there was no overriding public policy that would justify the court's refusal 
to enforce it: any error that the MTO might have made was made with the 
objective of promoting the integrity of the tendering process. 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

In its appeal, Rankin argued that the trial judge erred in 
interpreting the limitation of liability provision as applying to 
the specific circumstances, maintaining that the clause 
should not apply where the Ministry was alleged to have 
broken its process rules. The Court of Appeal dismissed 
Rankin’s argument and upheld the trial court’s conclusion 
on this point, finding that Rankin’s reasoning would render 
the provision a nullity if it did not apply in instances of 
process rule breaches since those are the primary cause 
of liability in the tendering process:  
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

I would reject the appellant's argument that para. 11.3 does not apply in 
the circumstances. Having considered the text of para. 11.3, in the context 
of the Instructions to Bidders as a whole, and in light of the commercial 
context of the tender documents, I agree with the trial judge that para. 11.3 
bars the appellant's claim. The language is in my view clear – both in the 
paragraph itself and in the context of the Instructions to Bidders as a 
whole. A bidder presumably would not sue unless it alleged that the MTO 
had breached a term – express or implied – of the tender documents by 
accepting another's bid, or not accepting its bid. To interpret para. 11.3 as 
not applying where a breach by the MTO of the tender documents is 
alleged would effectively render it meaningless. Paragraph 11.3 is a 
commercial response to the increased litigation faced by owners arising 
out of the acceptance, and corresponding non-acceptance, of bids. 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

The relevant commercial context also includes that bidders are 
sophisticated parties and are free to choose not to submit a tender in the 
face of a broad exculpatory clause in the tender documents. And if, faced 
with such a clause, desirable bidders do not respond to requests for 
tenders, market forces will drive the owner to modify the terms of its tender 
documents to stimulate competitive tenders. For example, an owner might 
chose to limit an unsuccessful bidder's damages to its costs of preparing 
its tender, instead of barring claims for profits lost as a result of the award 
of the tender to a competitor. 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

As noted above, the appellant does not take issue with the trial judge's 
conclusion that, in the circumstances, there was no overriding public policy 
that would warrant refusing to enforce para. 11.3. It is possible that there 
may be circumstances where the conduct of the owner in the bid process 
is so aberrant that it would justify a court's refusal to enforce an 
exculpatory provision in the tender documents on public policy grounds. 
This is not such a case. 
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

The conclusions of the trial court and Court of Appeal on 
the enforcement of the limitation of liability clause are in 
line with prior decisions where courts have ruled in favour 
of enforcing legal disclaimer clauses in tendering disputes 
after already concluding that there was no breach of the 
rules and no liability in the first place. However, the 
enforceability of such clauses is far less certain in 
instances where a breach of the rules and liability have 
been found by the court and the award of damages turns 
on the enforcement or non-enforcement of a disclaimer.  
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Court Upholds Right to Reject Misrepresenting Bidder 
Rankin Construction Inc. v. Ontario 

Ontario Court of Appeal  

As the Supreme Court of Canada’s controversial split 
decision in Tercon illustrated, when a court determines that 
a purchasing entity has broken the rules and, rather than 
being a moot point, the liability disclaimer stands as the 
final barrier between a prejudiced bidder and a lost-profit 
award, the enforceability of such a provision is far from 
certain. Rather than testing the limits of such clauses, the 
best limitation of liability strategy is to ensure that 
tendering processes are conducted in accordance with 
applicable tendering rules.  
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Newfoundland Court of Appeal Upholds Lost-Profit Award 
Olympic Construction Ltd. v. Eastern Regional Integrated Health Authority 

Newfoundland and Labrador Court of Appeal 

In its April 2014 decision in Olympic Construction Ltd. v. 
Eastern Regional Integrated Health Authority, the 
Newfoundland and Labrador Court of Appeal reduced the 
amount of interest awarded by a trial judge in a case 
involving an improperly rejected bidder. While the 
defendant, Eastern Regional Integrated Health Authority, 
did not dispute the trial court’s finding of liability for the 
improper rejection of Olympic Construction’s bid, it 
appealed the trial judge’s ruling with respect to the amount 
awarded for lost-profit damages and related interest.  
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Newfoundland Court of Appeal Upholds Lost-Profit Award 
Olympic Construction Ltd. v. Eastern Regional Integrated Health Authority 

Newfoundland and Labrador Court of Appeal 

Eastern took issue with Olympic’s claim that it would have 
enjoyed a thirteen percent profit margin had it been 
awarded the tendered contract, arguing that, based on 
past projects, six percent was a more reasonable 
percentage to base the lost-profit award on. However, 
Olympic countered that its thirteen percent lost-profit claim 
was reasonable in the circumstances. The Court of Appeal 
ultimately agreed with Olympic and rejected Eastern’s 
arguments, reasoning that the profit margin from one 
project cannot be mechanically applied to a different 
project. 
 
 Profit Margin Percentage for Calculating Lost-Profit Damages – Timing for Calculating Pre-Judgment Interest 

111 



Newfoundland Court of Appeal Upholds Lost-Profit Award 
Olympic Construction Ltd. v. Eastern Regional Integrated Health Authority 

Newfoundland and Labrador Court of Appeal 

However, while it upheld the trial judgment award of 
$684,712.71 (plus HST) in lost profit damages, the Court 
of Appeal reduced the amount of interest owing to Olympic 
Construction. The issue of interest turned on the question 
of when Olympic Construction would have enjoyed its 
profits had it been awarded the project. While the trial 
court awarded interest as of the date that the contract 
should have been awarded, Eastern’s position was that 
the interest should have been calculated as of a later date 
when the profits would have actually been earned on the 
project. 
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Newfoundland Court of Appeal Upholds Lost-Profit Award 
Olympic Construction Ltd. v. Eastern Regional Integrated Health Authority 

Newfoundland and Labrador Court of Appeal 

The Court of Appeal agreed that pre-judgment interest 
should not run from the date of the breach of the tendering 
process. It also rejected the option of calculating the 
interest based on the date that the project would have 
been completed, preferring instead to allocate the 
realization of profit in a proportionate basis across the term 
of the project, which for practical purposes made the 
project midway point the date at which interest on lost 
profits should be calculated. 
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Newfoundland Court of Appeal Upholds Lost-Profit Award 
Olympic Construction Ltd. v. Eastern Regional Integrated Health Authority 

Newfoundland and Labrador Court of Appeal 

By establishing a midway point rule for the calculation of 
pre-judgment interest on lost-profit damages, the 
Newfoundland Court of Appeal established a useful 
principle for the calculation of damages arising out of 
future tendering disputes. This case also serves as a 
helpful reminder that lost-profit margins cannot be 
mechanically applied by formula since profit margins will 
vary from one contract to the next.  
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Bidder Fails to Press “Submit” in Lost Tender Dispute 
Valcom Consulting Group Inc. v. Public Works and Government Services 

Canadian International Trade Tribunal 

In its July 2014 determination in Valcom Consulting Group 
Inc. v. Department of Public Works and Government 
Services, the Canadian International Trade Tribunal 
rejected the complaint of a disqualified bidder after finding 
that the bidder failed to properly submit documents using 
the government’s electronic bid submission system. The 
case dealt with a solicitation for the provision of task-based 
informatics professional services to all federal government 
departments and Crown corporations.  
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Valcom challenged the rejection of its bid, claiming that it 
had followed the required process for electronic bid 
submission. It blamed the problem on an internal error or 
failure in the government’s Web-based e-Portal system.  
However, the Tribunal noted that, according to government 
records, Valcom had entered the required information onto 
the site but had failed to select the “Submit” option on the 
Data Collection Component (“DCC”) of the system: 
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The evidence on the record shows that Valcom accessed the DCC 
and entered the required information for its bid in response to the 
TBIPS solicitation. As stated above, this was not disputed by the 
parties. However, there is nothing before the Tribunal indicating that 
Valcom actually submitted the electronic component of its bid through 
the DCC prior to bid closing. Indeed, Valcom’s assertion that it 
selected the “Submit” option in the DCC is not supported by any of the 
evidence on the record.  
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Specifically, PWGSC filed a copy of Valcom’s TBIPS activity report for 
the DCC, which revealed that the electronic component of Valcom’s 
bid was entered into the system but not submitted. Bids that were 
successfully submitted were recorded under a specific code (114300), 
which did not appear in Valcom’s activity report. In fact, the report 
indicated that Valcom’s bid in the DCC was last accessed on March 
27, 2013, and that it was never submitted.  
 
The Tribunal also noted that the bid submission verification 
process for the federal government’s electronic bid 
submission system provided three types of confirmation to 
bidders. 
 
  Tender Compliance – Electronic Bid Submission – Bidder Bears Onus of Submitting Timely Bid 

Bidder Fails to Press “Submit” in Lost Tender Dispute 
Valcom Consulting Group Inc. v. Public Works and Government Services 

Canadian International Trade Tribunal 

118 



The Tribunal ultimately found that Valcom had failed to 
properly submit its bid and that the onus was on Valcom to 
make follow-up inquiries when it did not receive the any 
bid receipt confirmation notices from the government 
system. In its determination, the Tribunal also provided 
some useful guidance for the use of electronic bid 
submissions systems, stating that bidders should be 
provided with clear instructions for using the system. It 
found that the federal government met these obligations in 
the current case:  
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The Tribunal recognizes that, in general, conducting procurements using 
information technology systems and software has become increasingly 
common in modern society and can provide a variety of benefits to both 
procuring entities and potential suppliers, such as procedural efficiencies, 
more effective use of resources and improved accessibility for suppliers. 
Of course, electronic means of bid submission are not always perfect, 
and system malfunctions are a real possibility. The potential for human 
error by users of an electronic system is also a factor. Yet, the possibility 
of such errors may be minimized to some extent where the procuring 
entity provides clear and detailed information to potential suppliers 
regarding the operation of the software and systems being used to 
conduct a particular procurement and maintains mechanisms for handling 
questions or concerns from users and for providing technical support.  
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In the present case, the TBIPS solicitation documents provided clear and 
detailed instructions for bidders on how to access, register and use the 
CPSS Supplier Module and, in particular, the DCC, for the submission of 
bids. In the event of any questions or concerns regarding any aspect of the 
electronic transmission of data through the DCC, suppliers were 
encouraged to submit these questions and concerns to PWGSC “. . . as 
early as possible in the solicitation period . . . .” This reinforces the Tribunal’s 
earlier finding that Valcom should have, without delay, alerted PWGSC to 
the fact that it did not receive a confirmation of submission; had Valcom 
acted in that manner, it would have been able to ascertain with PWGSC that 
no technical issue of PWGSC’s cause had occurred; Valcom would have 
then been able to take measures to ensure the successful transmission of 
the electronic component of its bid prior to bid closing.  
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The Tribunal therefore rejected the complaint and awarded 
bid complaint costs to the government. As this case 
illustrates, when deploying electronic bid submission 
systems, purchasing institutions should ensure that their 
systems are capable of tracking the activity of bidders in 
order to rebut bidder claims that the system lost their 
documents. They should also ensure that users are 
provided with clear bid submission instructions and bid 
submission confirmations to help reduce the occurrence of 
human error.  
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Wrong Bid Form Leads to Legal Proceedings 
Newfoundland and Labrador v. Marine Contractors Ltd. 

Newfoundland and Labrador Supreme Court 

In its February 2014 decision in Newfoundland and 
Labrador v. Marine Contractors Ltd., the Newfoundland 
and Labrador Supreme Court granted the provincial 
government’s application for a court declaration that a 
contested low bid was compliant and capable of 
acceptance. The case dealt with a tender call for a sewage 
system upgrade collector system for the Town of Bishop 
Falls.  
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Prior to the receipt of bids, the provincial government 
issued a number of addenda, including one replacing an 
original bid submission form with a revised form. The low 
bidder, Marine Contractors Ltd., used the original bid form 
instead of the revised form, which raised concerns over 
the validity of the bid. As the court noted, the information 
contained in the two forms was identical, except for the 
commas that were removed in the latter version to prevent 
confusion.  
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The original bid form asks for pricing for the removal of 
three sizes of culverts:  
 
1, 600 mm dia.   _________ 
2, 900 mm dia.   _________ 
3, 1050 mm dia.   _________ 
 
Out of concern that the original numbering could cause 
confusion and be interpreted as being part of the 
measurement, the government released an addendum to 
revise the relevant part of the bid form as follows:  
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600 mm dia.   _________ 
900 mm dia.   _________ 
1050 mm dia.   _________ 
 
The low bidder used the original form, rather than the 
revised form, which was otherwise the same. Its bid was 
$4,520,242.78, or about $325,000 better than the next-best 
bid.  
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The second-lowest bidder took issue with the compliance 
of Marine’s bid, arguing that the use of the old form 
rendered the bid non-compliant and ineligible for 
acceptance. In considering the issue, the court 
acknowledged the implied Contract A duty that requires 
purchasing institutions to reject non-compliant bids. It also 
provided a detailed summary of the law relating to 
substantial compliance, noting that this implied standard 
typically allows purchasers to acceptance bids containing 
minor immaterial irregularities. 
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The court summarized a number of cases that have 
considered the types of omissions that constitute material 
deficiencies, noting that the bids in question were found to 
be substantially non-compliant since they failed to respond 
to substantive bid requirements. Examples from the cited 
cases included bids containing handwritten qualifications 
in a bid price, bids with missing pages or other omissions 
in the price form that resulted in a failure to respond to key 
price elements, and bid submissions that used incorrect 
forms and resulted in the omission of significant 
information.  
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However, in considering the facts of the case, the court 
determined that Marine’s failure to use the revised form did 
not result in a material omission since all of the information 
contained in both versions was the same and the updated 
version simply corrected what could be considered a 
typographical error. The court also observed that 
purchasing institutions are increasingly using digital forms 
to replace the paper forms that were traditionally 
distributed to bidders. 
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While the court emphasised the importance of using 
standard bidding forms to better ensure that bidders 
submit their information in a manner that enables the fair 
comparison of competing bids, it also noted that forms 
should ultimately serve the process, rather than the 
process being slave to the forms.  
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In considering the trivial difference between the original bid 
form and the revised bid form, the court ultimately found 
that the low bid using the original form was substantially 
compliant and capable of acceptance, and that rejecting 
the bid for what could be considered a frivolous reason 
would undermine the credibility and integrity of the bidding 
process. 
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The court therefore granted the government’s request, 
declaring Marine’s bid compliant and capable of 
acceptance. As this case illustrates, with large contracts 
awards hanging in the balance, even minor bid 
irregularities can escalate into legal disputes. Purchasing 
institutions would therefore be wise to edit their tender call 
documents carefully prior to proceeding to market since 
the subsequent release of correcting addenda, given the 
inherent risk of bidder oversight under tight tendering 
timeframes, inevitably increases the risk of tender 
irregularities and resulting compliance disputes.  
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$31 Million Low Bid Rejected Over Price Form Error  

Pomerleau Inc. v. Newfoundland and Labrador  
Newfoundland and Labrador Supreme Court 

In its February 2014 decision in Pomerleau Inc. v. 
Newfoundland and Labrador (Minister of the Department 
of Transportation and Works), the Newfoundland and 
Labrador Supreme Court dismissed a lost-profit claim 
brought by a rejected low bidder. The case involved a 
tender call for the construction of a Royal Newfoundland 
Constabulary building in St. John’s, Newfoundland. The 
low bidder, Pomerleau Inc., had its bid rejected as non-
compliant. It challenged this rejection and claimed lost-
profit damages on its $31 million bid after being denied the 
contract award.  
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$31 Million Low Bid Rejected Over Price Form Error 
Pomerleau Inc. v. Newfoundland and Labrador  

Newfoundland and Labrador Supreme Court 

The issue of bid compliance turned on the fact that 
Pomerleau had failed to complete a particular line item in 
the bid form relating to monthly elevator maintenance and 
service fees. That item was left blank in its $31,300,000 
bid. The next-best bid, submitted by Olympic Construction 
Limited, included a completed bid form in the amount of 
$32,935,524.97. As the court noted, the omission in 
Pomerleau’s bid created significant concern within the 
government, resulting in the rejection of the low bid and 
the ensuing legal action: 
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$31 Million Low Bid Rejected Over Price Form Error 
Pomerleau Inc. v. Newfoundland and Labrador 

Newfoundland and Labrador Supreme Court 

Once the initial review was completed, the tenders were passed on to 
Mr. Paul Lahey, the department's Design Manager for the project, to 
evaluate the bids for completeness, compare them to budget and 
make a recommendation to more senior departmental officials for 
contract award. Mr. Lahey noticed that the Pomerleau bid did not have 
a completed Appendix "D" attached. He discussed the matter with the 
Assistant Deputy Minister of the department and a direction was made 
to obtain a legal opinion on whether the bid was compliant. Ultimately, 
the issue was discussed among a number of senior officials of the 
department and even the Premier. 
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$31 Million Low Bid Rejected Over Price Form Error  

Pomerleau Inc. v. Newfoundland and Labrador 
Newfoundland and Labrador Supreme Court 

This ultimately resulted in the rejection of Pomerleau’s bid, 
the award to Olympic, and the resulting legal challenge.  
  
While it acknowledged that it had inadvertently failed to fill 
out the bid form line item relating to elevator maintenance 
and service, Pomerleau argued that this represented the 
minor omission of a small item. Pomerleau maintained that 
the government should have corrected this minor error so 
that the contract award could go to Pomerleau as low 
bidder as required by statute. 
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$31 Million Low Bid Rejected Over Price Form Error  

Pomerleau Inc. v. Newfoundland and Labrador 
Newfoundland and Labrador Supreme Court 

The government disagreed with Pomerleau’s assertions. In 
its defence the government argued that the low bid was 
non-compliant and legally incapable of acceptance and 
that it did not have the legal discretion to waive the non-
compliance. The court agreed with the government’s 
position, finding that the applicable compliance standard 
was strict compliance, rather than a more flexible 
substantial compliance standard, since the terms of the 
relevant tender call did not include a “discretion clause” 
permitting the government to waive minor irregularities. 
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$31 Million Low Bid Rejected Over Price Form Error  

Pomerleau Inc. v. Newfoundland and Labrador 
Newfoundland and Labrador Supreme Court 

After finding in favour of the strict compliance standard, the 
court also found that the government was under no 
obligation to correct the pricing omission in Pomerleau’s 
bid. As the court stated, engaging in bid repair would have 
been contrary to the legal duty of fairness that the 
government owed to competing bidders under Contract A. 
The bid in question did not strictly comply with the bid 
requirements and was properly rejected. The court 
therefore summarily dismissed Pomerleau’s case.  
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Government Improperly Rejects Alleged Counter-Offer 
Tritech Group Ltd. v. Department of Public Works and Government Services 

Canadian International Trade Tribunal 

In its March 2014 determination in Tritech Group Ltd. v. 
Department of Public Works and Government Services, 
the Canadian International Trade Tribunal found that the 
government improperly rejected the complainant’s bid for 
non-compliance by mistakenly interpreting a statement in 
the bid as a condition on pricing. The case dealt with a 
Request for Standing Offer issued by the Department of 
Public Works and Government Services on behalf of the 
Department of Fisheries and Oceans for the provision of 
modular buildings. 
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Government Improperly Rejects Alleged Counter-Offer 
Tritech Group Ltd. v. Department of Public Works and Government Services 

Canadian International Trade Tribunal 

The solicitation called for irrevocable pricing for ninety 
days. In its bid, the complainant, Tritech Group Ltd., 
provided that “Material pricing is valid for 90 days. After 90 
days the material pricing component of the bid will be 
indexed to North American published Aluminum price 
indices.” The evaluators interpreted this statement to mean 
that, if awarded the contract, Tritech was only willing to 
hold its pricing under the contract for a period of ninety 
days, after which the contract pricing would be adjusted.  
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Government Improperly Rejects Alleged Counter-Offer 
Tritech Group Ltd. v. Department of Public Works and Government Services 

Canadian International Trade Tribunal 

The bid was therefore disqualified as non-compliant since 
the solicitation required that pricing under the awarded 
contract be firm for one year. Tritech took issue with its 
disqualification, arguing that the government evaluators 
had misinterpreted its bid by confusing the irrevocability 
period with the contract performance term. It maintained 
that its pricing stipulation was only intended to apply in the 
event that the government sought to extend the 
irrevocability period beyond the original ninety days in 
order to complete the evaluations prior to making an 
award. 
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Government Improperly Rejects Alleged Counter-Offer 
Tritech Group Ltd. v. Department of Public Works and Government Services 

Canadian International Trade Tribunal 

The Tribunal agreed with Tritech’s position, finding that the 
pricing stipulation had no effect on the validity period of its 
bid or on its commitment to honour its pricing for a year if 
awarded the contract but only spoke to the manner that it 
would recalculate its pricing during the bidding process in 
the event that the government required a longer 
irrevocability period.  
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Government Improperly Rejects Alleged Counter-Offer 
Tritech Group Ltd. v. Department of Public Works and Government Services 

Canadian International Trade Tribunal 

The Tribunal found that the government evaluators were 
unreasonable in their interpretation of Tritech’s pricing 
stipulation and that in the circumstances they should have 
exercised their clarification rights to confirm Tritech’s 
intention rather than rushing to the conclusion that the bid 
was non-compliant because of pricing stipulations that 
conflicted with the solicitation requirements.  
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Government Improperly Rejects Alleged Counter-Offer 
Tritech Group Ltd. v. Department of Public Works and Government Services 

Canadian International Trade Tribunal 

The Tribunal therefore ordered the government to re-
evaluate Tritech’s bid and to award lost-profit damages if, 
based on that re-revaluation, the rejected bid would have 
been awarded one of the standing offer agreements under 
the solicitation. As this case illustrates, government 
evaluators should ensure that they evaluate submissions 
carefully and, when in doubt, should exercise their 
clarification rights in order to avoid the improper 
interpretation and rejection of a bid. 
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Compliance Dispute in Radar System Tender 
Selex Sistemi Integrati S.p.A. v. Canada (Attorney General) 

Federal Court of Canada 

In its March 2014 decision in Selex Sistemi Integrati S.p.A. 
v. Canada (Attorney General), the Federal Court dismissed 
an unsuccessful bidder’s application for judicial review 
after finding that its bid had been properly rejected for non-
compliance. The case dealt with the procurement of 
integrated radar systems for use at Royal Canadian Air 
Force military bases.  
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Selex Sistemi Integratia S.p.A. was one of five suppliers 
that was invited to bid for the contract after being 
shortlisted in a prior prequalification process. Selex was 
initially determined to be one of the two compliant bidders 
and was narrowly ranked first with a total score of 86.50, 
while the other qualified bidder, EADS Deutschland GmbH, 
scored 85.74.  
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Compliance Dispute in Radar System Tender 
Selex Sistemi Integrati S.p.A. v. Canada (Attorney General) 

Federal Court of Canada 

146 



However, during the bidding process Selex, and its sister 
companies who were also owned by the parent company 
Finmeccanica, underwent a corporate reorganization in 
which the subsidiaries were consolidated into a single new 
entity called Selex ES. Selex informed Public Works that it 
had been succeeded in its bid by the new entity. However, 
Public Works determined that the Selex bid was no longer 
compliant since, rather than being formally merged into the 
new legal entity, Selex had sold its assets to that entity 
with a view to formally winding down its own operations.  

Tender Compliance  – Judicial Review of Bid Rejection on Correctness Standard  

Compliance Dispute in Radar System Tender 
Selex Sistemi Integrati S.p.A. v. Canada (Attorney General) 

Federal Court of Canada 
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Public Works ultimately awarded the contract to EADS, the 
next ranked bidder. Selex brought an application for 
judicial review, where it asked the court to terminate the 
contract awarded to its competitor and order Public Works 
to either award the contract to Selex or, at minimum, re-
evaluate its bid.  
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Selex Sistemi Integrati S.p.A. v. Canada (Attorney General) 

Federal Court of Canada 
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The court determined that it should review the 
government’s interpretation of the relevant assignment 
clause that led to the bid rejection on a correctness 
standard, citing prior Federal Court of Appeal decisions 
where it was held that the government’s interpretation of 
bid solicitation documents should attract that higher 
standard of review.  
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Compliance Dispute in Radar System Tender 
Selex Sistemi Integrati S.p.A. v. Canada (Attorney General) 

Federal Court of Canada 
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However, it ultimately held that the application of the 
stricter standard, rather than the more deferential 
reasonableness standard, had no impact on its conclusion. 
The court dismissed the application, finding that the 
decision to reject the Selex bid for non-compliance was 
appropriate given the nature of its corporate re-
organization.  
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Selex Sistemi Integrati S.p.A. v. Canada (Attorney General) 

Federal Court of Canada 
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Missing Bid Bond Leads to Non-Compliant Tender 
Cobalt Construction v. Kluane First Nation 

Yukon Territory Supreme Court 

In its July 2014 decision in Cobalt Construction v. Kluane 
First Nation, the Yukon Territory Supreme Court proceeded 
by way of summary trial and found Kluane First Nation 
(“KFN”) liable for awarding a contract to a non-compliant 
bidder. The case dealt with a tender call for road upgrades 
in Burwash Landing. KFN awarded the contract to a bidder 
who failed to submit the required bid security with its bid. 
Cobalt Construction, a competing bidder, launched a 
lawsuit to challenge the award, alleging that it should have 
been awarded the contract as the lowest compliant bidder 
and claiming lost profits as compensation.  
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KFN attempted to defend against the claim by asserting 
the Cobalt Construction’s bid was non-compliant and 
ineligible for award and that Cobalt was therefore not 
entitled to any lost profits. The court rejected this defence, 
finding that Cobalt’s bid was compliant. The Court went 
further and found that the selected bidder’s bid was in fact 
non-compliant due to its failure to include the required bid 
bond, and that KFN had therefore made an improper 
contract award.  
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Cobalt Construction v. Kluane First Nation 
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The court found that KFN had breached the duty of 
fairness owed to other bidders by accepting a non-
compliant bid and that the contract should have been 
awarded to Cobalt Construction, and ordered KFN to pay 
Cobalt Construction $318,251.00 in lost profits. As this 
case illustrates, the failure to reject non-compliant bids 
remains a high-risk decision in fixed-bid tendering. 
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In its December 2013 decision in Asphalte ABC Rive-Nord 
Inc. v. Canada (Attorney General), the Federal Court 
rejected an unsuccessful bidder’s judicial review 
challenge. It found that a competing bidder’s failure to 
submit a bid deposit before the bid deadline was a minor 
irregularity that did not impact the validity of its award to 
that competing bidder. The case dealt with a bidding 
process for the sale of government land. The applicant, 
along with the winning bidder, had submitted initial offers 
on the parcels of land in question.  
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Court Upholds Award to Bidder With Late Bid Security 
Asphalte ABC Rive-Nord Inc. v. Canada (Attorney General) 

Federal Court 
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The government’s agent sought follow-up bids in what was 
characterized by the court as an informal bidding process 
that permitted bidders to improve their initial offers on the 
land. The eventual high bid was delayed in submitting the 
required bid security but the government ultimately 
selected that bid as the best financial offer. The applicant 
argued that the bid was non-compliant and incapable of 
acceptance since the required bid security, in the form of a 
certified cheque, was provided after the bid deadline.  
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Federal Court 
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Court Upholds Award to Bidder With Late Bid Security 
Asphalte ABC Rive-Nord Inc. v. Canada (Attorney General) 

Federal Court 

The Applicant argued that the bidding process had created 
Contract A and thereby restricted the contract award to 
compliant bids only. It maintained that the administrative 
law principle of legitimate expectations applied to the 
circumstances and required the government to follow its 
process rules and reject a bid with the late bid security. 
While the court ultimately considered the issue from an 
administrative law context, rather than as a Contract A 
claim, it held that the result would not change even under 
Contract A since the irregularity in question was minor. 
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Court Upholds Award to Bidder With Late Bid Security 
Asphalte ABC Rive-Nord Inc. v. Canada (Attorney General) 

Federal Court 

The court then held that, given the minor nature of the 
irregularity, the government’s decision to select the better 
financial offer was not unreasonable:  
 
The irregularity at issue is minor. As such, PWGSC's decision to award 
the contract to Demers Inc. was not unreasonable. Nor was it incorrect 
because the minor irregularity does not trigger an automatic rejection 
in a case like ours where the process was intended to be informal, was 
informal and was accepted as such by the participants. A minor 
irregularity does not prevent a bid from being considered, and it 
certainly does not contravene reasonable expectations. The 
application for judicial review will therefore be dismissed. 
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Court Upholds Award to Bidder With Late Bid Security 
Asphalte ABC Rive-Nord Inc. v. Canada (Attorney General) 

Federal Court 

In support of its conclusion, the court noted that the 
bidding process in question had been informal, that the 
process had allowed for follow-up bids, and that the 
government had acted in the best interests of the taxpayer. 
As this case illustrates, administrative law principles do not 
necessarily compel the rejection of non-compliant bids 
where the non-compliance in question is seen to be minor 
and the strict application of process rules would otherwise 
compel the rejection of the best financial offer.  
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Negotiated RFPs Remain  
Subject to Legal Challenge 

By Paul Emanuelli, Procurement Law Office 
 The past ten years has seen a rapid expansion in 

the use of flexible negotiated RFPs (“NRFPs”) in the 
Canadian public sector as a means of increasing 
flexibility in the bidding process while reducing the 
financial risk of lost profit lawsuits. However, as the 
recent decision in Rapiscan Systems Inc. v. Canada 
(Attorney General) shows, when using flexible 
formats public institutions must still follow due 
process rules or face legal challenges that can 
result in unfair contract award decisions being struck 
down by the courts.  

This article by Paul Emanuelli was previously published  
in the June 2014 edition of Purchasing b2b magazine.  
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Negotiated RFPs and Judicial Review 
A Case Study in Undue Process 

If properly drafted, NRFPs operate under traditional 
contract law rules instead of the high-risk and inflexible 
fixed-bid “Contract A” tendering model. This enables 
greater flexibility in evaluating creative solutions and in 
fine-tuning contract terms to reflect unique solution-based 
performance terms. It also helps protect against the 
financial exposures of lost profit claims from losing 
bidders. However, this does not mean that a public 
institution can now part ways with due process.   
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Negotiated RFPs and Judicial Review 
No Contract A Not An Out From Legal Challenge 

As the recent Federal Court of Canada decision in 
Rapiscan Systems Inc. v. Canada (Attorney General) 
illustrates, running an unreasonable or unfair competition 
with hidden preferences and providing misleading 
information to those responsible for making the ultimate 
contract award decision can get you sued even if you are 
not in Contract A.  
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Negotiated RFPs and Judicial Review 
Court Strikes Down the Contract Award 

In the case, the Canadian Air Transport Security Authority 
(“CATSA”) issued a non-Contract A solicitation for airport 
security screening equipment. After submitting an 
unsuccessful proposal, Rapiscan Systems launched a 
legal challenge alleging that CATSA had conducted an 
improper process.  The court agreed, granting Rapiscan’s 
application and declaring that the award to its competitor 
was invalid, unlawful and unfair. By way of remedy, the 
court directed CATSA to redo its future procurement 
process for the required equipment.  
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Negotiated RFPs and Judicial Review 
Fatal Flaws in the Contract Award Process 

In its lengthy decision the court found: (a) that the 
evaluation “was not a fair or competitive process” since 
there was “the concealment of minimum requirements and 
performance standards” which unfairly favoured the 
applicant’s competitor and constituted bad faith on the part 
of CATSA; (b) that CATSA’s management failed to advise 
its board “that it had derogated drastically from the 
Contracting Procedures during the procurement process”; 
and (c) that “management did not provide the Board with 
accurate information upon which to base its decision” and 
that this conduct undermined “the integrity of the 
government’s tendering processes”.  
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Negotiated RFPs and Judicial Review 
Unfair, Unreasonable and in Bad Faith 

Based on these findings, the court determined that the 
board’s decision “was unfair, unreasonable, made without 
proper consideration of relevant factors and in bad faith.” 
As the Rapiscan case illustrates, public sector 
procurement remains subject to legal challenge even when 
the tendering process does not create Contract A. While 
lost profit damages were not available as a remedy for the 
unfair process, the unfairly treated bidder still had legal 
recourse through the administrative law remedy of judicial 
review.  
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Negotiated RFPs and Judicial Review 
Long Line of JR Cases Establish Four-Part Test 

This remedy gives the courts broad powers, including the 
ability to strike down government decisions when those 
decisions constitute an unreasonable exercise of statutory 
powers. The Rapiscan case is just one example in a long 
line of recent judicial review judgments that have 
established the following four-part legal test for reviewing 
government procurement decisions:  
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Negotiated RFPs and Judicial Review 
1. Does the Decision Involve a Public Body? 

 
Does the procurement process involve a public institution? 
The judicial review remedy only applies to public 
institutions and does not apply to private sector 
purchasers. 
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Negotiated RFPs and Judicial Review 
2. Are there Alternative Remedies? 

Are there alternative remedies available? If the process is 
subject to legal challenge based on Contract A lost-profit 
claims or trade treaty-based challenges at the Canadian 
International Trade Tribunal, then the courts may not 
entertain a judicial review application. 
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Negotiated RFPs and Judicial Review 
3. Was the Award Made Under Statutory Power and  
Did the Contract Include Public Interest Elements? 

Did the decision involve the exercise of statutory power in 
a manner that attracts public interest concerns? While the 
courts will not generally review policy or budgetary 
decisions, they may review specific procurement decisions 
made under statutory powers (which captures most public 
procurement decisions) if the specific procurement 
decision is significant enough to attract public interest 
concerns. While the “public interest test” may be met by 
the size or public nature of the contract, it can also be 
informed by the gravity of the alleged misconduct.   
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Negotiated RFPs and Judicial Review 
4. Was the Decision Unreasonable? 

Was the challenged decision unreasonable? If the court 
finds that the decision was unfair, absurd, made in bad 
faith, or made arbitrarily or in a procedurally unsound 
manner then it may order a reconsideration or strike down 
the decision.  
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Negotiated RFPs and Judicial Review 
Due Process a Core Duty 

As recent judicial review decisions illustrate, public 
institutions cannot escape judicial scrutiny simply by 
contracting out of Contract A. In government procurement, 
the duty to follow due process is an inherent condition of 
exercising statutory powers. Using NRFPs and other 
flexible formats may offer some significant advantages, but 
breaking the rules with impunity is not one of them.  
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Contract Voided For Process Breach 
Dignam v. New Brunswick Liquor Corp. 
New Brunswick Court of Queen’s Bench 

In its April 2014 decision in Dignam v. New Brunswick Liquor 
Corp., the New Brunswick Court of Queen’s Bench quashed 
a contract award decision made by the New Brunswick 
Liquor Corporation after finding that an unsuccessful bidder 
was denied its promised contract award review process 
rights. The case dealt with an RFP issued by the Corporation 
for the appointment of agents who would be authorized to 
sell liquor in several communities across the province, 
including Hanwell, which is located near Fredericton.  
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Contract Voided For Process Breach 
Dignam v. New Brunswick Liquor Corp. 
New Brunswick Court of Queen’s Bench 

Chris Scholten, the operator of a convenience store, retail 
gas bar and restaurant in Hanwell, submitted an 
unsuccessful proposal in response to that RFP. He then 
brought a judicial review challenge alleging that the 
Corporation did not comply with its duty to act fairly since, 
among other things, it failed to disclose all the relevant 
documentation relating to the evaluation process and failed 
to provide reasons for not selecting his proposal.   

Judicial Review of Procedural Irregularities 
172 



Contract Voided For Process Breach 
Dignam v. New Brunswick Liquor Corp. 
New Brunswick Court of Queen’s Bench 

The court determined that in this specific situation, the 
Corporation’s contracting decision was reviewable and the 
Corporation was under a duty of fairness in how it 
administered its process. It found that the Corporation 
breached its procedural duty when it failed to honour the 
following provision in its RFP that committed to offering 
unsuccessful proponents an opportunity to review the 
process before making a contract award: 
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Contract Voided For Process Breach 
Dignam v. New Brunswick Liquor Corp. 
New Brunswick Court of Queen’s Bench 

The Request for Proposals (Record page 964-1010) contains the 
following: 
 
3.5 Review Process 
A review process will be available for all unsuccessful respondents. This 
review period will last two weeks following the first date the applicant is 
advised of the Corporation's decision. Generally, the review process will 
be limited to a meeting to recap the Corporation's evaluation of the 
applicant's offer. If it can be demonstrated that the Corporation 
misinterpreted critical elements of the applicant's proposal, the 
Corporation will review its evaluation. 
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Contract Voided For Process Breach 
Dignam v. New Brunswick Liquor Corp. 
New Brunswick Court of Queen’s Bench 

The court found that the Corporation failed to provide 
Scholten, who had narrowly lost out on the contract award 
by one point in the overall scoring, with the opportunity to 
review the process as promised in the RFP:  
  
In this case, we now know (but the applicant did not know at the time of 
the review) that the difference in scores between the two candidates was 
one point. In light of the importance of this decision to both applicants 
and the public interest in ensuring that such decisions are made openly 
and fairly, I find that the review procedure adopted by N.B. Liquor is 
inadequate and unfair. The party seeking a review must be provided with 
more information and the person or persons conducting the review must 
be open to the possibility of reviewing its decision. 
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Contract Voided For Process Breach 
Dignam v. New Brunswick Liquor Corp. 
New Brunswick Court of Queen’s Bench 

Under the system followed by N.B. Liquor, the Board makes its decision 
and informs the successful candidate that it has been awarded "the 
agency store contract" before the unsuccessful candidate is informed (In 
this case on January 25, 2013). The review is not conducted until after 
the contract has been awarded (February 15, 2013). It is apparent from 
Mr. Von Richter's affidavit that the reviewing committee is not open to 
reversing the decision and in light of the fact that the Board of Directors 
has already "made the decision" (Record p. 217), it is possible that the 
reviewing committee could not reverse the decision even if it were 
convinced that it should. A review for the purpose of showing an 
applicant "where points were lost" is not a review at all. Scholten's 
expected a meaningful review of its application with the possibility of 
altering the decision. It did not get a meaningful review and under the 
procedures adopted by N.B. Liquor one was not possible. 
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Contract Voided For Process Breach 
Dignam v. New Brunswick Liquor Corp. 
New Brunswick Court of Queen’s Bench 

The court found that the review provisions contained in the 
RFP went well beyond a typical right to a post-process 
debriefing and that these provisions created a duty on the 
part of the Corporation to provide a meaningful in-process 
review right to competing proponents prior to the final award 
of a final contract. The court ruled that the Corporation’s 
failure to provide Scholten that promised review process was 
fatal to the validity of the competition. It therefore struck 
down the contract that was awarded to the competing 
bidder. 
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Court of Appeal Restores Controversial Land Sale Award 
North End Community Health Assn. v. Halifax (Regional Municipality) 

Nova Scotia Court of Appeal 

In its October 2014 decision in North End Community 
Health Assn. v. Halifax (Regional Municipality), the Nova 
Scotia Court of Appeal reversed a September 2014 Nova 
Scotia Supreme Court judgment that had granted a 
community organization’s judicial review application and 
struck down the decision made by Halifax Region to sell 
surplus school property to a land developer.  
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Court of Appeal Restores Controversial Land Sale Award 
North End Community Health Assn. v. Halifax (Regional Municipality) 

Nova Scotia Court of Appeal 

In a prior March 2012 judgment, the community 
organization, North End Community Health, had obtained 
an injunction to stop the land sale from proceeding until 
the resolution of the judicial review application. In the 
judicial review trial court judgment, the Nova Scotia 
Supreme Court found that the decision to enter into an 
agreement for the sale of the property pursuant to an RFP 
process was governed by a statutory framework and that 
the framework was not referred to in the RFP. 
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Court of Appeal Restores Controversial Land Sale Award 
North End Community Health Assn. v. Halifax (Regional Municipality) 

Nova Scotia Court of Appeal 

The Nova Scotia Supreme Court determined that Halifax 
Regional Council owed the applicant community group a 
duty of procedural fairness under the statutory framework. 
That framework specified that land had to be sold for 
market value unless it was sold to non-profit organizations 
carrying on activities beneficial to the municipality. The 
court also found that Council’s decisions under the 
statutory framework had to be made in a reasonable 
fashion and that, by failing to obtain market value, Council 
made an unreasonable decision which should be struck 
down. 
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Court of Appeal Restores Controversial Land Sale Award 
North End Community Health Assn. v. Halifax (Regional Municipality) 

Nova Scotia Court of Appeal 

This decision was appealed by Jono Developments Ltd., 
the private developer whose bid to buy the land was 
originally selected by Halifax Region before that contract 
award was quashed by the trial court. The Court of Appeal 
agreed with the trial judge’s finding that Halifax Region 
owed a duty of procedural fairness to the community 
groups who were bidding on the land against the land 
developer.   
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However, after applying the five-part analysis for defining 
the duty of procedural fairness established by the 
Supreme Court of Canada in it the 1999 Baker v. Canada 
(Minister of Citizenship and Immigration) decision written 
by Justice L'Heureux-Dubé, the Court of Appeal concluded 
that the trial court had erred in its analysis of the duty of 
fairness: 
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In Baker, supra, Justice L'Heureux-Dubé set out what have become 
the guiding principles to define the content of the duty: 
  
“21 The existence of a duty of fairness, however, does not determine 
what requirements will be applicable in a given set of circumstances. 
As I wrote in Knight v. Indian Head School Division No. 19, [1990] 1 
S.C.R. 653, at p. 682, “the concept of procedural fairness is eminently 
variable and its content is to be decided in the specific context of each 
case”. ... 
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“22 ... I emphasize that underlying all these factors is the notion that 
the purpose of the participatory rights contained within the duty of 
procedural fairness is to ensure that administrative decisions are made 
using a fair and open procedure, appropriate to the decision being 
made and its statutory, institutional, and social context, with an 
opportunity for those affected by the decision to put forward their views 
and evidence fully and have them considered by the decision-maker. 
[Emphasis added]” 
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She then goes on to describe five non-exhaustive factors to consider, 
which can be summarized as follows: 
  

1.  the nature of the decision being made and the process followed 
in making it; 

2.  the nature of the statutory scheme and the “terms of the statute 
pursuant to which the body operates;” 

3.  the importance of the decision to the individual or individuals 
affected; 

4.  the legitimate expectations of the person challenging the 
decision; and 
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5.  the choices of procedure made by the agency itself, particularly 
when the statute leaves to the decision-maker the ability to 
choose its own procedures, or when the agency has an expertise 
in determining what procedures are appropriate in the 
circumstances. 

 
See Baker, supra, at paras. 23-28. In Canada (Attorney General) v. 
Mavi, [2011] 2 S.C.R. 504, Justice Binnie reiterated that this list is non-
exhaustive (para. 42). 
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The reviewing judge presented the positions of the parties for each 
factor set out in Baker, but did not conduct his own analysis or indicate 
where on the spectrum he believed the duty fell. Failure to do so led 
him to conclude that the duty of fairness could only be satisfied by 
adherence to the Procedure. In my view both his approach and his 
ultimate conclusion on the scope of the duty of fairness were incorrect. 
I will explain further in the course of reviewing each of the Baker 
factors. 
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After applying the above-noted five-part Baker analysis to 
the specific situation, the Nova Scotia Court of Appeal 
concluded that the duty of procedural fairness simply 
required Halifax Region to give the community groups an 
opportunity to participate in the competition and that 
Halifax Region had honoured that duty: 
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Summary on the Content of Procedural fairness owed 
 

The foregoing analysis suggests that a significant degree of fairness 
was owed to the Community Groups, which included participation in 
the disposal process. I agree with Jono's submission that the duty 
owed to the Community Groups amounted, in the circumstances, to an 
opportunity to advance a proposal and to have the proposal 
considered by HRM on criteria other than simply the price offered for 
the property. 
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The Nova Scotia Court of Appeal also found that the trial 
court had erred in its conclusion that Halifax Region had 
failed to obtain fair market value in accepting Jono’s $3 
million bid. More specifically, the Court of Appeal found 
that Halifax Region staff had selected a bid that had 
greatly exceeded prior estimates of the market price for 
the land in question. 
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The majority of the Nova Scotia Court of Appeal therefore 
allowed the appeal and set aside the trial judge’s decision. 
However, a dissenting judge took issue with the majority 
judgment, finding that Halifax Region had failed to meet 
the duty of fairness owed to the community groups. As the 
dissenting judge noted, contrary to its initial process 
commitments, Halifax Region failed to evaluate the $1 bids 
submitted by the community groups for community benefit 
factors prior to evaluating the financial offers of other 
bidders.  
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In sum, the dissenting judge found that the community 
groups were not given a realistic chance of succeeding in 
the competition due to the weighting of the financial criteria 
and the failure to screen the merits of non-financial offers 
prior to proceeding with price evaluations. The dissenting 
judge concluded that the land developer’s appeal should 
be dismissed since the community groups were denied a 
meaningful opportunity to compete for the land. 
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Notwithstanding the dissenting judgment, the Nova Scotia 
Supreme Court judgment was ultimately overturned by the 
majority of the Nova Scotia Court of Appeal and Halifax 
Region’s contract award decision to the private developer 
was upheld. As this case illustrates, when public bodies 
exercise statutory powers in the administration of a bidding 
process, their contract award decisions may be subject to 
judicial review challenges.  
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Where the courts find that contract award decisions fail to 
follow the governing statutory framework or are otherwise 
made in an unreasonable fashion, those decisions can be 
struck down by the courts. Government decision-makers 
should be careful to conduct themselves in accordance 
with their statutory powers and with the implied 
administrative law principles of procedural fairness when 
making contract award decisions.  
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Cooperative Purchasing at a Crossroads 
By Paul Emanuelli, Procurement Law Office 

 

With fiscal cliffs looming on the horizon, public 
institutions are increasingly leveraging their group 
purchasing power through a variety of cooperative 
purchasing initiatives, including federal standing 
offers, provincial vendor-of-record arrangements, 
regional and sector-based purchasing co-ops, and 
external shared services bureaus. This article 
addresses the challenges of properly achieving cost 
saving efficiencies while navigating a fragmented 
administrative environment and unclear regulatory 
landscape. 

This article by Paul Emanuelli was previously published  
in the September 2014 edition of Purchasing b2b magazine.  
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Canadian public procurement rules, which include trade 
treaties, federal and provincial statutes and regulations, 
and a multitude of government directives and guidelines, 
generally support group purchasing in principle. However, 
they tend to be silent on the details of proper 
implementation. Collaborative purchasing, even within 
institutions, typically requires the use of a prequalification 
processes and the creation of master agreement 
frameworks that permit multiple assignments and often 
result in a roster of prequalified suppliers.  
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When creating these contracting frameworks, public 
institutions are usually under an obligation to avoid 
supplier discrimination based on geographic origin or 
biased or branded specifications. They must also avoid the 
use of closed or perpetual source lists that exclude new 
suppliers.  
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At the same time they must ensure open and transparent 
competition for contract awards, including the applicable 
second-stage selection processes for assignments under 
master agreements. These procurement rules, which were 
created to apply to individual public institutions, have never 
been extrapolated to provide clarification on how they 
should be applied to the complexities of multiple-institution 
group purchasing initiatives.   
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Public institutions face significant reputational risk if they 
fail to properly achieve what are often overly optimistic 
group purchasing targets. For example, in February 2012 
the Ontario government released the Drummond Report 
which claimed that $1 billion in savings could be achieved 
in the Ontario health sector by expanding group 
purchasing.  
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The report’s failure to adequately address relevant and 
well documented past failures in group purchasing 
dampens the credibility of its cost-saving projections. 
Examples of high-profile failures include the Ontario 
Ministry of Finance’s OntarioBuys initiative, which was 
criticized by that province’s Auditor General in 2009. The 
Auditor General’s report found that OntarioBuys failed to 
establish business cases that realistically identified 
potential savings before creating broader public sector 
shared services organizations.  
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It found that substantiated cost savings only amounted to 
13.5% of what was spent on administering OntarioBuys 
initiatives, which translated into $20 million in shown 
savings versus $128 million in program spending.  Further,  
40% of the consulting contracts awarded to support the 
initiative breached competitive procurement requirements.  
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In a subsequent 2010 report the Ontario Auditor General 
also found widespread procurement infractions in the 
retention of consulting services across the health sector, 
including 75% non-compliance with sole-sourcing rules 
within the Local Health Integration Networks, the same 
entities that were recommended in the Drummond Report 
as the vehicle for expanding group purchasing. 
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These Ontario audits illustrate some of the challenges 
inherent in implementing group purchasing. More recently, 
in its June 2014 report on the Establishment and Use of 
Multi-Use Lists (“MULs”), Australia’s Auditor General 
stated that “the arrangements applying to MULs are not so 
well understood and, in most cases, greater consideration 
needs to be given to whether a MUL is most suited to an 
agency’s particular procurement objectives.” 
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The report noted common breaches of procurement rules 
including instances where agencies approached too few 
suppliers for contract award competitions, failed to provide 
sufficient time for suppliers to respond to bid request and 
failed to treat suppliers consistently. The report concluded 
that the MULs failed to meet the government’s fair 
competition duties or its value for money objectives. 
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Similarly, in its May 2014 report entitled A review of 
collaborative procurement across the public sector, the 
Auditor General for the United Kingdom noted a 
widespread failure to implement proper group purchasing 
practices, which was attributed to a lack of procurement 
management information, a lack of understanding of 
end‑user requirements and a lack of knowledge of 
collaborative purchasing options.  
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The 2014 report served to amplify an earlier report from 
March 2013 where the same Auditor General found that 
the central government’s “light touch” approach to local 
administration undermined its attempts to achieve 
procurement cost savings across 43 local police forces. 
Like the Ontario reports, the Australia and UK reports 
found that government bodies were not maximizing their 
group purchasing potential and needed to coordinate their 
efforts more effectively in order to achieve the desired 
results. 
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While senior governments have been quick to proclaim the 
cost saving advantages of group purchasing, they have 
been slow to properly support these initiatives with sound 
central administration and clear implementation protocols. 
Realizing the full potential of group purchasing will 
ultimately require stronger leadership from senior 
governments. As federal, provincial and territorial 
governments gear up for another round of domestic trade 
treaty negotiations, the proper coordination and 
implementation of group purchasing should be placed at 
the top of their trade agendas.  
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