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Canadian International Trade Tribunal 
25th Anniversary Case Law Review 

These materials provide a quarter century 
review of leading Procurement Review Board, 
Canadian International Trade Tribunal (the 
“Tribunal”) and Federal Court of Appeal 
cases. The twenty-five selected cases helped 
shape Canada’s federal procurement system 
while setting the standard for trade treaty 
compliance across all Canadian public sector 
institutions.  
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Tribunal 
Jurisdiction 
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CITT Recognized as Expert Tribunal by FCA 
Siemens Westinghouse Inc. v. Canada (Minister of Public Works and Government Services) 

Federal Court of Appeal, July 2001 

In its July 2001 decision in Siemens Westinghouse Inc. v. Canada 
(Minister of Public Works and Government Services), the Federal 
Court of Appeal considered the appropriate standard of review for 
the review of Canadian International Trade Tribunal procurement 
determinations. The Tribunal’s determination dealt with a complaint 
arising out of the award of a $35 million services contract for 16 
Canadian frigates and destroyers. The appellant was originally 
awarded the contract and had commenced performance. A 
competitor challenged the government’s award decision.  
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CITT Recognized as Expert Tribunal by FCA 
Siemens Westinghouse Inc. v. Canada (Minister of Public Works and Government Services) 

Federal Court of Appeal, July 2001 

The Tribunal overturned the contract award and ordered its 
termination since it found that the selected proposal was non-
compliant. The terminated supplier appealed to the Federal Court of 
Appeal. In upholding the Tribunal’s determination, the Court of 
Appeal illustrated the deference afforded to the Tribunal for 
procurement issues and trade treaty considerations on account of 
its specialization and expertise: 
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CITT Recognized as Expert Tribunal by FCA 
Siemens Westinghouse Inc. v. Canada (Minister of Public Works and Government Services) 

Federal Court of Appeal, July 2001 

In this case, the legal issues being reviewed are squarely within the Tribunal’s 
area of expertise. They are not “pure questions of law that require the application 
of principles of statutory interpretation and other concepts which are intrinsic to 
commercial law”. Rather, they are complex legal and factual issues that demand 
specialized expertise in the fields of economics, business and procurement 
practices. The detailed criteria in the RFP and the second evaluation handbook 
have to be interpreted in addition to intricate contractual and legislative 
provisions. In other words, in this case the CITT had to decide whether the tender 
documents properly identified the requirements and evaluation criteria in the RFP 
and whether the procurement was conducted according to them and the 
applicable contracts, trade agreements and legislation. This complex exercise 
demands unique expertise and experience and is the everyday work of the 
Tribunal. 
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CITT Recognized as Expert Tribunal by FCA 
Siemens Westinghouse Inc. v. Canada (Minister of Public Works and Government Services) 

Federal Court of Appeal, July 2001 

The Court of Appeal also noted the Tribunal’s scope, history, 
legislative and treaty framework and experience in relation to 
federal government procurement matters:  
 
The expertise of the CITT in these matters is undoubted. Since 1995, it has dealt 
with more than 375 procurement complaints. The CITT became Canada’s bid 
challenge authority pursuant to Article 1017 of the North American Free Trade 
Agreement Between the Government of Canada, the Government of the United 
Mexican States and the Government of the United States of America, [December 
17, 1992, [1994 Can. T.S. No. 2] (NAFTA) on January 1, 1994, replacing its 
predecessor under the Free Trade Agreement Between Canada and the United 
States of America…[t]he Procurement Review Board of Canada. The CITT also 
became the bid challenge authority for the Agreement on Internal Trade (AIT) on 
July 1, 1995 and for the World Trade Organization Agreement on Government 
Procurement …[o]n January 1, 1996.  
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CITT Recognized as Expert Tribunal by FCA 
Siemens Westinghouse Inc. v. Canada (Minister of Public Works and Government Services) 

Federal Court of Appeal, July 2001 

The Court of Appeal concluded that the Tribunal should be subject 
to a correctness standard of review for issues going to its 
jurisdiction but that it should be subject to a more deferential 
“patently unreasonable” standard of review for matters falling within 
its jurisdiction. After failing to overturn the Tribunal’s determination, 
the appellant appealed to the Supreme Court of Canada but leave 
to appeal was denied. The Tribunal’s order to cancel the multi-
million dollar contract award was therefore upheld 
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CITT Recognized as Expert Tribunal by FCA 
Siemens Westinghouse Inc. v. Canada (Minister of Public Works and Government Services) 

Federal Court of Appeal, July 2001 

As this case illustrates, the Tribunal enjoys a high degree of judicial 
deference with respect to procurement matters on account of its 
recognized expertise. While its jurisdiction is limited to federal 
government procurements, its determinations provide useful 
guidance for procurement professionals operating at all levels of 
government across Canada.  
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“Financial Commitment” Determines CITT Jurisdiction 
BCE Nexxia Inc. v. Canada (Commissioner of Corrections) 

Federal Court of Appeal, December 2001 

The December 2001 decision of the Federal Court of Appeal in BCE 
Nexxia Inc. v. Canada (Commissioner of Corrections) shows that 
the Canadian International Trade Tribunal’s jurisdiction is subject to 
limits and that the deference it typically enjoys is subject to 
exceptions.  
 
The case involved a contract awarded by Corrections Services of 
Canada (“CSC”) for telephone services for the inmates of a federal 
correctional facility. The Federal Court of Appeal found that the 
Tribunal did not have the jurisdiction to consider the complaint.  
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The issue was whether the contract in question could be considered 
a “procurement” for the purposes of the Agreement on Internal 
Trade. If it was, then the Tribunal had jurisdiction, otherwise it did 
not. With respect to the applicable standard of review, the Court of 
Appeal noted it will typically apply a deferential patently 
unreasonable standard but that the application of a less deferential 
correctness standard is not without precedent in the appropriate 
circumstances: 

“Financial Commitment” Determines CITT Jurisdiction 
BCE Nexxia Inc. v. Canada (Commissioner of Corrections) 

Federal Court of Appeal, December 2001 
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In the absence of a reasoned interpretation of the definition of “procurement 
value” in this case, the Court must, while acknowledging the general expertise of 
the CITT as compared to the Court, perform its own analysis and the judicial 
review must be conducted on a correctness standard. 
 
 
The Court of Appeal then considered whether the contract in 
question was a procurement for the purposes of the treaty and, by 
extension, for the purposes of determining the Tribunal’s 
jurisdiction.  

“Financial Commitment” Determines CITT Jurisdiction 
BCE Nexxia Inc. v. Canada (Commissioner of Corrections) 

Federal Court of Appeal, December 2001 
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According to Article 502(1) of the Agreement on Internal Trade, the 
procurement obligations apply to procurements with a “procurement 
value” of $25,000 or greater for goods and $100,000 or greater for 
services and construction. Article 518 of the Agreement on Internal 
Trade defines “procurement value” as the estimated “total financial 
commitment resulting from the procurement”. Two interpretations of 
“procurement value” were considered by the Court of Appeal, a 
broader interpretation and a narrower one.  

“Financial Commitment” Determines CITT Jurisdiction 
BCE Nexxia Inc. v. Canada (Commissioner of Corrections) 

Federal Court of Appeal, December 2001 
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The broader interpretation maintained that “procurement value” 
should be assessed on the basis of the benefit flowing to the party 
who is awarded the contract, irrespective of the “financial 
commitment” made by the government. This was material to the 
specific case since payment would be flowing to the contractor 
directly from the inmates using the telephones rather than from the 
government. The broader definition would bring the contract within 
the scope of the monetary thresholds of the Agreement on Internal 
Trade and within the jurisdiction of the Tribunal. However, the Court 
of Appeal rejected this broader interpretation. 

“Financial Commitment” Determines CITT Jurisdiction 
BCE Nexxia Inc. v. Canada (Commissioner of Corrections) 

Federal Court of Appeal, December 2001 
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Since the court found that the Tribunal failed to properly consider 
the concept of “financial commitment” when it determined the 
“procurement value” of the particular contract, it performed its own 
analysis of that issue. For the purposes of determining the 
“procurement value”, the Court of Appeal was careful to distinguish 
between the benefit that the contractor would enjoy, which was 
immaterial to the analysis, and the narrower but more material 
concept of how much the government would be spending on the 
transaction in question. 

“Financial Commitment” Determines CITT Jurisdiction 
BCE Nexxia Inc. v. Canada (Commissioner of Corrections) 

Federal Court of Appeal, December 2001 
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The Court of Appeal noted that the source of the payment is the 
material factor in determining the “procurement value” for the 
purposes of the monetary thresholds that trigger the treaty 
obligations: 
 
In this case, the supplier wishes to supply the telephone services to the prisoners 
and, in return, expects to be remunerated in the form of telephone tolls and 
charges that will be paid by the prisoners. That is the remuneration that will flow 
to the supplier. However, it will come from the prisoners, not CSC.  

“Financial Commitment” Determines CITT Jurisdiction 
BCE Nexxia Inc. v. Canada (Commissioner of Corrections) 

Federal Court of Appeal, December 2001 
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This finding limited what could otherwise have been a broadly 
expanded scope for the application of Chapter 5 of the Agreement 
on Internal Trade and for the Tribunal’s jurisdiction. The court held 
that this was not the intention behind the treaty: 
 
… the drafters of the AIT never intended that Chapter Five be applicable in every 
situation … Construing the term “financial commitment” to exclude procurements 
where the government is not assuming a monetary obligation to pay the supplier 
is not inconsistent with the less than pervasive scope of Chapter Five. 

“Financial Commitment” Determines CITT Jurisdiction 
BCE Nexxia Inc. v. Canada (Commissioner of Corrections) 

Federal Court of Appeal, December 2001 
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As this decision illustrates, for the transaction to be considered a 
“procurement”, the government must be spending government 
funds. Furthermore, that expenditure must exceed the designated 
monetary thresholds before the trade treaties will apply to the 
procurement. From a practical standpoint, this is a reasonable 
interpretation since it would be difficult to quantify the “benefit to the 
contractor” interpretation ahead of time, whereas the government’s 
“financial commitment” can be assessed with reasonable accuracy 
at the initial planning stages of a contemplated transaction when 
funding approvals for expenditures are typically obtained. 

  

“Financial Commitment” Determines CITT Jurisdiction 
BCE Nexxia Inc. v. Canada (Commissioner of Corrections) 

Federal Court of Appeal, December 2001 
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Tribunal Can Review Impact of Past Practices 
Canada (Attorney General) v. Corel Corp.  

Federal Court of Appeal, April 1999 

The April 1999 decision of the Federal Court of Appeal in Canada 
(Attorney General) v. Corel Corp. provides a good illustration of the 
breadth of the Tribunal’s jurisdiction. In the prior October 1999 
determination in Re Corel Corp., the Tribunal had found that the 
government had conducted an unfair procurement process when it 
factored transition costs into its decision to continue to acquire 
software licences from Microsoft Corp. While the consideration of 
transition costs was, as a general rule, held to be a legitimate 
evaluation consideration, the Tribunal found that in the particular 
instance such criteria were unfair because the original incumbency 
was not established through open tendering practices.  
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Tribunal Can Review Impact of Past Practices 
Canada (Attorney General) v. Corel Corp.  

Federal Court of Appeal, April 1999 

The government appealed this decision, maintaining that the 
Tribunal did not have the jurisdiction to take the history of past 
procurement into account when determining the fairness of present 
procurements. The Court of Appeal disagreed. While considerations 
of past procurement practices, in isolation, may be outside of the 
scope of the Tribunal’s procurement review mandate, the impact of 
those past practices on current procurement processes was not. 
The court upheld the Tribunal’s determination and dismissed the 
appeal.  
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Awards Under Standing Offers Subject to Treaty Challenge 
Re Polaris Inflatable Boats (Canada) Ltd. 

Canadian International Trade Tribunal, March 1999 

In its March 1999 determination in Re Polaris Inflatable Boats 
(Canada) Ltd., the Tribunal clarified that the trade treaty obligations 
apply to the entire procurement process and not just to the creation 
of a master agreement. The case involved the creation of a National 
Master Standing Offer for the acquisition of a rigid hull inflatable 
boat, parts and accessories. The complainant was awarded a 
master agreement but took issue with the manner in which the 
product orders were managed in favour of a competing contractor 
on the master agreement roster. The Tribunal found that the treaty 
requirements continued to apply beyond the award of a master 
contract.  

24 



Awards Under Standing Offers Subject to Treaty Challenge 
Re Polaris Inflatable Boats (Canada) Ltd. 

Canadian International Trade Tribunal, March 1999 

For the purposes of the treaty requirements, the Tribunal 
determined that the procurement process remains alive until the 
government actually orders a service or product under the master 
agreement:  
 
… [T]he Tribunal’s jurisdiction over any procurement process in relation to a 
designated contract extends to any aspect of that procurement’s process, up to 
and including the award of a contract. It is widely accepted in the procurement 
community that a standing offer is not a contract. Rather, it is a framework 
agreement which sets out pre-negotiated terms and conditions against which 
specific orders (call-ups) can be made by authorized users. It is these call-ups 
which are the actual contracts. 

25 



Awards Under Standing Offers Subject to Treaty Challenge 
Re Polaris Inflatable Boats (Canada) Ltd. 

Canadian International Trade Tribunal, March 1999 

Though it is correct to say that the procurement process is significantly engaged 
and performed once a standing offer is issued, it is not correct to conclude, as the 
Department does, that the procurement process is completed. In the Tribunal’s 
opinion, the process for the procurement of goods or services, acquired by 
means of standing offer, and, by way of consequence, the Tribunal’s jurisdiction 
to receive complaints, conduct inquiries and make determinations, continue until 
(1) the last call-up against that standing offer is made, and (2) until potential 
suppliers are satisfied that the last contract has been awarded in accordance with 
the criteria and essential requirements specified in the tender documents or that 
the time frame prescribed to file a complaint has expired. 
 
For master agreements that are intended to permit multiple ongoing 
assignments, the trade treaty obligations would therefore 
presumably apply for the duration of the master agreement.  
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The Disclosure 
Duty 

27 



Empty “Value for Money” Considerations a Treaty Breach 
Re Cardinal Industrial Electronics Ltd. 

Procurement Review Board, August 1990 

In its August 1990 determination in Re Cardinal Industrial 
Electronics Ltd., the Procurement Review Board of Canada (the 
“Board”) found that the government inaccurately represented that it 
would award the contract based on “value-for-money” 
considerations that in fact were never applied. The case involved 
the procurement of 750 work station grounding kits by the 
Department of National Defence. The Request for Proposal 
expressly stated that the contract award would be based on “value-
for-money” considerations, rather than simply being based on the 
lowest tendered price.  
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Empty “Value for Money” Considerations a Treaty Breach 
Re Cardinal Industrial Electronics Ltd. 

Procurement Review Board, August 1990 

However, the Board found that: 
 
Having announced in the RFP that contractor selection would be based on a 
determination of best value to the Crown (rather than on the lowest-priced 
responsive offer), the government then did nothing of any kind to determine best 
value. Instead they sought to determine the lowest-priced responsive offer and 
purported to award the contract on that basis. Put another way, the government 
set out the rules of the game — and then didn’t play by them. 
 
The investigation bears this out. No scheme of any kind that could actually have 
been used to determine best value was ever set out in the RFP — and the 
procurement file contains no record that any such scheme was ever drawn up 
between DSS and DND for use in the evaluation process. However, the RFP 
implies that such work had been done.  
 

29 



Empty “Value for Money” Considerations a Treaty Breach 
Re Cardinal Industrial Electronics Ltd. 

Procurement Review Board, August 1990 

 
The Board ordered that the awarded contract be cancelled and that 
a new tender call be issued that clearly articulated: (a) mandatory 
and desirable requirements; and (b) the relative importance of 
evaluation criteria. This case illustrates the need for accuracy in the 
disclosure of evaluation criteria since there should be consistency 
between disclosed criteria and the criteria that are actually applied. 
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Undisclosed Preferences a Breach of the AIT 
Re Accutel Conferencing Systems Inc. 

 Canadian International Trade Tribunal, June 1997 

In its June 1997 determination in Re Accutel Conferencing Systems 
Inc., the Tribunal found that the government applied undisclosed 
evaluation criteria in its contract award decision. The case involved 
a Department of Public Works and Government Services Request 
for Proposal for teleconferencing services and equipment. The 
complainant alleged that it was disqualified as non-compliant on the 
basis of the Department’s undisclosed preference for 
teleconference services that could commence both on the hour and 
on the half-hour.  
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Undisclosed Preferences a Breach of the AIT 
Re Accutel Conferencing Systems Inc. 

 Canadian International Trade Tribunal, June 1997 

The Department asserted that this requirement could be implied in 
the circumstances: 
 
With respect to the allegations that it had introduced new mandatory criteria after 
bid closing, that it had applied evaluation criteria not specified in the RFP and that 
essential information was withheld from Accutel until after bid closing, the 
Department denied the validity of these allegations. Specifically, it stated that, 
although the RFP did not indicate that conference start times were to be on the 
hour and half hour, there was sufficient information in the SOW for an 
experienced bidder to deduce this requirement. 
 
However, the Tribunal disagreed, finding that there was insufficient 
disclosure of the evaluation factor and that the application of this 
hidden preference was unfair and in breach of the Agreement on 
Internal Trade: 
 32 



Undisclosed Preferences a Breach of the AIT 
Re Accutel Conferencing Systems Inc. 

 Canadian International Trade Tribunal, June 1997 

Article 506(6) of the AIT requires that the Department clearly set out, in the 
solicitation documents, the evaluation criteria, including the methods of weighting 
such criteria, that it will use in evaluating offers. The Tribunal is of the opinion that 
the essence of the complaint is that Accutel’s proposal was unfairly declared non-
compliant based on either unclear or unstated evaluation criteria. 
 
The Department has stated, in the GIR, that the RFP may not have been 
sufficiently clear on the mandatory item on which Accutel’s proposal was declared 
non-compliant. In the Tribunal’s view, the mandatory item upon which Accutel’s 
proposal was declared non-compliant was not only unclear but was absent from 
the RFP. If, as the Department and ConferTech say, most, if not all, 
teleconferencing sessions start on the hour or half hour, as generally requested 
by the users of the services, this is a significant and key piece of information that 
was not present in the RFP. If the Department then applies this information in the 
assessment of proposals to the detriment of suppliers that assumed a different 
approach, then those suppliers have been unfairly placed at a disadvantage. 33 



Undisclosed Preferences a Breach of the AIT 
Re Accutel Conferencing Systems Inc. 

 Canadian International Trade Tribunal, June 1997 

As this case illustrates, it remains open to a purchaser to argue that 
an impugned evaluation factor can be reasonably implied to fall 
within generally stated evaluation rules. However, it also remains 
open to a bidder to argue the contrary and assert that the purchaser 
applied an improper hidden preference. The clear and full 
disclosure of evaluation rules can help to avoid future disagreement 
and dispute, particularly in instances where the implicit application 
of a particular requirement remains open to debate.  
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Uneven Pre-Bid Disclosures Contrary to Treaty Rules 
Re Partnering & Procurement Inc. 

Canadian International Trade Tribunal, August 2006 

In its August 2006 determination in Re Partnering & Procurement 
Inc., the Tribunal found that the government failed to properly 
disclose its requirements to all prospective suppliers. The case 
dealt with the procurement of information technology project 
management services.  
 
Prior to the submission of proposals, Environment Canada had 
communicated with some prospective suppliers and clarified where 
the past experience requirements in the RFP applied to specific 
proposed project personnel and where they applied to the 
proponent’s entire organization.  
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Uneven Pre-Bid Disclosures Contrary to Treaty Rules 
Re Partnering & Procurement Inc. 

Canadian International Trade Tribunal, August 2006 

The Tribunal found that the government’s failure to communicate 
this information to all prospective proponents through a formal 
addendum breached the relevant trade treaty obligations for fair 
and open competition:  
 
Regarding whether or not discrimination took place, the Tribunal believes that 
Environment Canada’s practice of not providing all questions and answers has, in 
this case, led to it treating PPI, and perhaps other potential suppliers, in a 
discriminatory manner; those who were not provided with the questions and 
answers received a treatment that was less favourable in respect to having 
access to information that was relevant to the preparation of their proposals, 
when compared with the treatment of those that did have access to the questions 
and answers.  
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Uneven Pre-Bid Disclosures Contrary to Treaty Rules 
Re Partnering & Procurement Inc. 

Canadian International Trade Tribunal, August 2006 

The Tribunal notes that, regarding rated criteria 1, 2, 3, 4, 11 and 12, PPI’s 
proposal (reflecting the wording of the RFP) addressed these criteria from a 
“bidder’s” perspective. It appears that two bidders were advised by Environment 
Canada that these criteria applied to the proposed project manager. Another 
bidder was advised that criteria 1, 2, 3, 4 and 11 were “for the proposed 
resource”, but that criterion 12 was “for the bidder”. 
 
The Tribunal believes that one of the cornerstones of the fair and transparent 
procurement process envisioned by the trade agreements is the equal sharing of 
significant information with all potential suppliers. Not only does this allow the 
bidders to know exactly what is expected of them, but it also ensures that the 
procuring entity obtain the most appropriate goods and services at the best price, 
under the best circumstances. In conducting the procurement in such a 
haphazard fashion, Environment Canada has not only discriminated against and 
inconvenienced PPI and, potentially, other bidders, but also it could have affected 
its own ability to obtain the best possible solution for its requirement. 
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Uneven Pre-Bid Disclosures Contrary to Treaty Rules 
Re Partnering & Procurement Inc. 

Canadian International Trade Tribunal, August 2006 

The Tribunal therefore ordered Environment Canada to modify its 
future procurement practices to ensure that all potential suppliers 
are provided access to pertinent information relating to the 
requirements of a solicitation.  
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Tribunal Expands Scope of Debriefing Duty 
Ecosfera Inc. v. Canada (Department of the Environment) 

Canadian International Trade Tribunal, July 2007 

In its July 2007 determination in Ecosfera Inc. v. Canada 
(Department of the Environment), the Tribunal took an expansive 
view of the debriefing obligations owed by the federal government 
under the North American Free Trade Agreement.  
 
The complainant alleged that the government failed to provide 
sufficient explanations of the evaluation process or sufficient 
information about the winning tender. The Tribunal agreed, finding 
that the government had interpreted its debriefing duties too 
narrowly and that those duties extended beyond merely assisting 
unsuccessful bidders in preparing for future bids: 
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Tribunal Expands Scope of Debriefing Duty 
Ecosfera Inc. v. Canada (Department of the Environment) 

Canadian International Trade Tribunal, July 2007 

The Tribunal is of the opinion that EC’s arguments in this regard are reductionist. 
EC’s arguments seem to be inspired by a narrow view of the object and purpose 
of the requirement. Contrary to EC’s suggestion, the requirement set out in Article 
1015(6)(b) of NAFTA is intended to do much more than simply allow unsuccessful 
bidders to understand how they can better respond to future procurement 
opportunities. The Tribunal notes that it would be wrong to conclude that, by 
virtue of its statement in TireeRankinJV, it intended to give such a reductive 
interpretation of the purpose of the requirement. While the Tribunal has stated in 
the past that the purpose of Article 1015(6)(b) of NAFTA is to allow unsuccessful 
bidders to understand how they can better respond to future procurement 
opportunities, it is unlikely that the latter meant for the provision to be applied so 
narrowly.  
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Tribunal Expands Scope of Debriefing Duty 
Ecosfera Inc. v. Canada (Department of the Environment) 

Canadian International Trade Tribunal, July 2007 

Although the objective suggested by EC is among the practical objectives of the 
requirement, its primary purpose, according to the Tribunal, is to provide 
transparency as to the reasons for not selecting the proposal, while respecting 
the confidential nature of the content of all the bidders’ proposals. This 
requirement enables the unsuccessful bidder to determine, if need be, the nature 
of its rights in view of the requirements set out in NAFTA. The Tribunal is of the 
view that it is more from this perspective that Article 1015(6) ought to be 
interpreted and ultimately applied. 
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Tribunal Expands Scope of Debriefing Duty 
Ecosfera Inc. v. Canada (Department of the Environment) 

Canadian International Trade Tribunal, July 2007 

The Tribunal acknowledged that a balance must be struck between 
promoting the transparency of the procurement process and 
protecting the confidential business information of competing 
bidders. However, it found that the legal duty to protect confidential 
information could not be used as a reason to completely deny a 
losing bidder an explanation of why it lost the opportunity. The 
Tribunal then made the following general statements about the 
federal government’s debriefing duties under the North American 
Free Trade Agreement: 
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Tribunal Expands Scope of Debriefing Duty 
Ecosfera Inc. v. Canada (Department of the Environment) 

Canadian International Trade Tribunal, July 2007 

While it is not possible to predict readily the precise nature of the information to 
be provided in each case, it seems rather clear that, pursuant to Article 1015(6)
(b) of NAFTA, when considered in light of the purpose described in the preceding 
paragraph, the information should focus on the considerations of those who were 
involved in making the decision that resulted in the proposal of the unsuccessful 
bidder not being selected. This includes, obviously, the communication of the 
reasons why the proposal was not selected, the communication of the justification 
for taking those reasons into account and the approach used to examine them. In 
fact, the entity concerned ought to provide any information that could reasonably 
be expected to reveal the reasons for which the proposal was not selected. 
However, the precise nature of the information that can reasonably be expected 
to explain the rejection in a given case can be determined only in light of the 
particular circumstances of each case, and the notion of “pertinence” becomes 
important for the purposes of making this determination. 
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Tribunal Expands Scope of Debriefing Duty 
Ecosfera Inc. v. Canada (Department of the Environment) 

Canadian International Trade Tribunal, July 2007 

While this determination technically only applies to the federal 
government, it serves as a useful reminder for all public institutions 
to revisit their debriefing practices in order to consider the balance 
that must be struck between the promotion of transparent 
procurement practices, the protection of confidential bidder 
information and the impact of these two considerations on the 
overall administration of the procurement process.  
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Compliance 
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Proponents Must Meet All Mandatory Requirements 
ISE Inc. v. Department of Public Works and Government Services  

Canadian International Trade Tribunal, May 2009 

In its May 2009 determination in ISE Inc. v. Department of Public 
Works and Government Services, the Canadian International Trade 
Tribunal upheld the government’s decision to reject a non-compliant 
proposal. The case dealt with a Request for Standing Offer (RFSO) 
issued by the Department of Public Works and Government 
Services for the provision of free-standing office furniture.  
 
The complainant’s proposal was rejected because it met most, but 
not all, of the mandatory requirements set out in the RFSO. The 
complainant challenged its rejection, claiming that the government 
had included too many onerous requirements and that its proposal 
should be accepted since it met all of the “essential requirements” 
contained in the solicitation document: 
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Proponents Must Meet All Mandatory Requirements 
ISE Inc. v. Department of Public Works and Government Services  

Canadian International Trade Tribunal, May 2009 

In its comments on the GIR, ISE submitted that the ground of complaint accepted 
by the Tribunal is whether PWGSC incorrectly deemed ISE’s proposal non-
compliant even though the proposal conformed to the essential requirements of 
the tender documentation. ISE submitted that, according to the Merriam Webster 
online dictionary, “essential” means “of the utmost importance” and that, 
according to the Princeton University Web site at www.Princeton.edu, the word 
“essential” means “absolutely necessary; vitally necessary”. It went on to question 
whether the delayed tests were absolutely necessary or of the utmost importance 
in the evaluation of its entire bid. 
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Proponents Must Meet All Mandatory Requirements 
ISE Inc. v. Department of Public Works and Government Services  

Canadian International Trade Tribunal, May 2009 

ISE submitted that the test requirements for the mobile pedestal comprised tests 
measuring strength, stability, safety and durability. The durability tests, by their 
nature, require the product to be tested over a long period of time. ISE submitted 
that testing started on November 19, 2008, and was not completed until January 
30, 2009. It submitted that it included, with its proposal, results for all tests except 
the durability tests, as these were not completed in time by the testing lab. ISE 
submitted that the essential tests would be for strength, stability and safety and 
that any issues of durability would have been satisfied at the completion of the 
cycle tests, at which time ISE submitted the results. 
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Proponents Must Meet All Mandatory Requirements 
ISE Inc. v. Department of Public Works and Government Services  

Canadian International Trade Tribunal, May 2009 

ISE submitted that the RFSO called for approximately 93 separate tests and that 
it experienced a delay in submitting 6 of those tests, or roughly 6 percent. It 
contended that a delay in submitting 6 percent of the results is not sufficient 
cause to claim that the missing tests were of the utmost importance or absolutely 
necessary to evaluate its submission. ISE further submitted that the 6 delayed 
results were for one mobile pedestal out of a total submission of 34 mandatory 
products and 81 optional products, and that the failure to provide timely tests on a 
product that constituted less than 1 percent of ISE’s total submission would not 
render it invalid, as this 1 percent would not be absolutely necessary to evaluate 
its submission. 
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Proponents Must Meet All Mandatory Requirements 
ISE Inc. v. Department of Public Works and Government Services  

Canadian International Trade Tribunal, May 2009 

The Tribunal disagreed, citing provisions in the RFSO that required 
proponents to meet all of the requirements. The Tribunal noted that 
it is not up to a proponent to determine which mandatory 
requirements are essential and which are not and that, subject to 
the prohibition against relying on unreasonably restrictive 
requirements, it remains the prerogative of the purchasing 
institution to set its mandatory requirements:  
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Proponents Must Meet All Mandatory Requirements 
ISE Inc. v. Department of Public Works and Government Services  

Canadian International Trade Tribunal, May 2009 

The Tribunal does not accept this argument. The testing requirements were 
clearly identified in the RFSO, as were the mandatory evaluation criteria. The 
consequence of failing to provide the required information was also clear: 
“Mandatory Technical Criteria must be submitted with the proposal (Failure to do 
so will render the bid non-responsive)”. 
 
The Tribunal is of the view that it is the prerogative of the procurement authority 
to define its own procurement needs [footnote omitted] and, by extension, the 
mandatory requirements of the solicitation in respect of those needs. The Tribunal 
has indicated in the past that, “while PWGSC has the right to establish the 
parameters of an RFP, it must do so reasonably. PWGSC does not have licence 
to establish conditions that are impossible to meet.” [footnote omitted] Thus, the 
prerogative of the procurement authority with regard to the definition of 
procurement needs is circumscribed by reasonableness. “Essential requirements” 
are those that are clearly “mandatory” under the terms of a solicitation.  
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Proponents Must Meet All Mandatory Requirements 
ISE Inc. v. Department of Public Works and Government Services  

Canadian International Trade Tribunal, May 2009 

The Tribunal noted that if a proponent wants to take issue with the 
reasonableness of a solicitation requirement, it should do so prior to 
bidding, as required by federal regulation: 
 
… If a bidder believes any such requirement to be unreasonable, it is incumbent 
upon the bidder to take steps to seek relief in keeping with the time periods 
prescribed under section 6 of the Regulations. Absent such steps, to allow a 
bidder to summarily determine which requirements are “essential” and which are 
not would undermine the functioning and integrity of the procurement system. 
 
The rejected bidder’s complaint was therefore dismissed and the 
government was awarded its complaint costs.  
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Late Fax Dispute Rejected Over Late Filing 
Re L-3 Communications Electronic Systems Inc.  

Canadian International Trade Tribunal, February 2006 

In its February 2006 determination in Re L-3 Communications 
Electronic Systems Inc., the Tribunal considered a complaint 
involving the rejection of a late proposal. With the submission 
deadline fast approaching, the proponent asked the government for 
an extension or for permission to email its proposal. The 
government refused, but informed the proponent that it would 
accept a faxed proposal as long as the transmission began before 
the tender submission deadline.  
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Late Fax Dispute Rejected Over Late Filing 
Re L-3 Communications Electronic Systems Inc.  

Canadian International Trade Tribunal, February 2006 

The complainant’s fax transmission was initiated just before the 
2:00 p.m. deadline. The transmission lasted for over seven hours, 
concluding at 9:12 p.m. However, it was incomplete. The 
complainant followed up with another four transmissions later that 
evening. Those subsequent transmissions were rejected because 
they were late. The complainant challenged the rejection. However, 
the Tribunal rejected the complaint since it was filed after the 
complaint filing deadline. As this case illustrates, suppliers should 
be careful to ensure that they strictly comply with procedural 
deadlines.  
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Tribunal Orders Termination of Non-Compliant Award 
Re ACMG Management Inc.  

Canadian International Trade Tribunal, June 2002 

The June 2002 determination of the Canadian International Trade 
Tribunal in Re ACMG Management Inc. involved a Request for 
Proposal issued by the Department of National Defence for a senior 
life cycle technologist for an aviation equipment support project. An 
unsuccessful bidder challenged the contract award on the basis that 
its competitor failed to meet a mandatory requirement. The Tribunal 
agreed that the Department awarded the contract to a non-
compliant bidder since the selected bidder failed to submit the 
required evidence of certification for its proposed technologist: 
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Tribunal Orders Termination of Non-Compliant Award 
Re ACMG Management Inc.  

Canadian International Trade Tribunal, June 2002 

ACMG alleged that the contract for an SLCT was wrongfully awarded to Fleetway, 
as its bid did not fully comply with the technical requirements stated in the RFP 
and the RFSA. Specifically, it alleged that Fleetway’s candidate for SLCT did not 
meet the mandatory requirements set out in the RFP and the RFSA, since he 
was not qualified to the QL7 trade level, as is required by these documents. 
..... 
PWGSC submitted that Fleetway’s proposed candidate was evaluated as 
qualified to the QL7 trade level based on the fact that he had in excess of three 
years’ seniority as a Warrant Officer. It further submitted that no additional training 
or specialty courses were necessary to qualify to the QL7 trade level and that the 
mandatory requirement of the RFSA for the QL7 trade level does not require that 
a certificate or record sheet be submitted with the proposal. In this regard, 
PWGSC argued that the requirement specifically does not state “QL7 trade level 
certification”, but rather qualification to the QL7 trade level. 
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Tribunal Orders Termination of Non-Compliant Award 
Re ACMG Management Inc.  

Canadian International Trade Tribunal, June 2002 

In the Tribunal’s opinion, PWGSC’s submission implies that the proposed 
candidate need only be eligible for a trade level without having received or been 
granted the actual qualification. However, in the Tribunal’s view, to interpret the 
phrase “qualified to the QL7 trade level” in this manner is clearly wrong. 
 
As this excerpt reflects, the Tribunal interpreted the mandatory 
requirement as compelling bidders to submit evidence of formal 
certification at the prescribed level of technical training. The Tribunal 
ordered the cancellation of the contract awarded to the non-
compliant bidder and, providing that the complainant’s tender met 
all mandatory requirements, the award of the tendered contract to 
the complainant.  
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In its September 2003 determination in Re Montage-DMC 
eBusiness Services, A Division of AT&T Canada, the Tribunal 
recognized that the bidder’s tender could be rendered non-
compliant on account of a counter-offer. The case involved a 
Canada Customs and Revenue Agency tender call for business 
intelligence software and support. Rather than providing pricing 
information in the format set out in the tender call, the bidder 
proposed an alternative pricing structure. The tender was rejected.  

Counter-Offer Renders Tender Non-Compliant 
Re Montage-DMC eBusiness Services  

Canadian International Trade Tribunal, September 2003 
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The Tribunal held that the tender was non-compliant and properly 
rejected, noting that “the pricing model did not allow for bidders to 
provide two prices and that the requirement to provide a firm unit 
price that could be used for incremental purchasing was 
unambiguous”. Furthermore, the Tribunal held that if the 
complainant had been unclear about the required pricing structure, 
it should have sought clarification before bidding. The determination 
was also significant as a rare early example of the Tribunal 
awarding costs against an unsuccessful complainant.  
 

Counter-Offer Renders Tender Non-Compliant 
Re Montage-DMC eBusiness Services  

Canadian International Trade Tribunal, September 2003 
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Non-Compliance Cannot Be Cured Through Performance 
Re Mechron Energy Ltd. 

Canadian International Trade Tribunal, August 1995 

In its August 1995 determination in Re Mechron Energy Ltd., the 
Tribunal was careful to distinguish between a bidder’s compliance 
with tender call requirements and a contractor’s compliance with 
performance requirements. The Tribunal determined that 
compliance with the latter cannot cure non-compliance with the 
former. The case involved a Department of Transport Request for 
Proposal for power systems. The complainant challenged the 
contract award, asserting that the Department selected a non-
compliant tender. The Department maintained that the products that 
were ultimately provided by the successful bidder met the stated 
requirements. The Tribunal held that this was insufficient: 
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Non-Compliance Cannot Be Cured Through Performance 
Re Mechron Energy Ltd. 

Canadian International Trade Tribunal, August 1995 

… [T]he Tribunal cannot accept the Department’s proposition that the ultimate 
determination of compliance is made at acceptance testing under the contract. 
The Tribunal’s difficulty with this proposition is that it associates two separate 
events, that is, proposal compliance and contract compliance. It is erroneous, in 
the Tribunal’s view, to suggest, as the Department does in its comments, that the 
compliance of a proposal can only be fully determined once the contract is 
performed. The compliance of a proposal should be fully determined once the 
evaluation of the proposals is completed. What is fully determined at acceptance 
testing under the contract is compliance with the contract terms and conditions, a 
matter different from proposal compliance and, in the Tribunal’s view, not under 
consideration here. 
 
Due to the improper assessment of compliance, the Tribunal 
ordered a cancellation of the awarded contract and directed the 
Department to either award the contract to the complainant or 
compensate the complainant in the amount of its lost profits.  
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Government Should Not Rely on Bidder Self-Assessments 
Re Noël Import/Export  

Canadian International Trade Tribunal, February 2003 

In its February 2003 determination in Re Noël Import/Export, the 
Tribunal held that the determination of compliance should not be 
based on the bidder’s unconfirmed self-assessment or self-
declaration. The case involved a Parks Canada tender call for 
inflatable ice and water rescue craft. One of the mandatory 
requirements called for a proven capacity for rescue operations in 
specific types of ice and open water conditions. While the selected 
bidder asserted that it met these requirements, it did not provide 
information to support this assertion. The Tribunal held that a mere 
assertion was insufficient to satisfy the mandatory requirement and 
that actual information, such as information from prior field tests, 
was needed.  
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The Tribunal also held that the purchaser’s subsequent post-close 
field tests could not be relied on to retroactively establish a tender’s 
compliance: 
 
… the RFP states that PWGSC “may ask for trials with the proposed rescue craft 
by the lowest bidder which will meet the above mentioned technical criteria”. ...  
In other words, the RFP requires PWGSC to determine, first, whether the 
proposed rescue craft meets all the mandatory criteria (including the criterion at 
issue). Once this is established, the RFP requires PWGSC to identify the lowest-
priced compliant bid. It is only after PWGSC has identified the lowest bid that 
meets all the mandatory criteria that PWGSC is entitled to request trials if it so 
desires. 
 

Government Should Not Rely on Bidder Self-Assessments 
Re Noël Import/Export  

Canadian International Trade Tribunal, February 2003 
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Consequently, the evaluation process, as established in the RFP, does not permit 
PWGSC to use the trials as an element in determining whether the criterion at 
issue has been met. This interpretation of the wording of the RFP is reinforced by 
the fact that the RFP entitles PWGSC to request trials only for the lowest bidder 
whose proposed rescue craft meets the mandatory technical requirements. If the 
trials had been intended to be used to determine whether the mandatory 
technical requirements had been met, the Tribunal would have expected the RFP 
to allow PWGSC to require trials for all bidders, not just for the lowest bidder. 
 
The attempt to use the post-bidding selection verification process to 
confirm compliance was held to be in contravention of the 
procurement rules and the complainant was awarded its lost profit 
damages.  

Government Should Not Rely on Bidder Self-Assessments 
Re Noël Import/Export  

Canadian International Trade Tribunal, February 2003 

64 



In its May 2004 determination in Re Fleetway Inc., the Tribunal held 
that a purchaser cannot coach a non-compliant bidder into 
compliance after the tender submission deadline. The case involved 
a Department of National Defence Request for Proposal for 
equipment repair and overhaul services. The complainant alleged 
that the Department had awarded the contract to a non-compliant 
bidder. The Tribunal agreed, finding that the purchaser had 
improperly used a clarification process to prompt the bidder into 
repairing its tender after close. The Tribunal’s description of bid 
repair is instructive: 

Post-Bid “Clarifications” Constitute Bid Repair 
Re Fleetway Inc. 

Canadian International Trade Tribunal, May 2004 
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In the Tribunal’s view, using the information obtained through this clarification 
went beyond what is permissible and crossed over into bid repair. Not only did 
PWGSC request references that were supposed to be included in the bid, as 
indicated in the mandatory requirements related to the statement of compliance, 
but it also requested an explanation of how such references actually 
demonstrated compliance with the SOW. PWGSC asked for clarification of 
numerous mandatory articles under subparagraph 14(b)iv.2. In its March 14, 
2003, response to PWGSC’s request for clarification, Lancaster provided specific 
page and paragraph numbers where its original response addressed the issues.  
 

Post-Bid “Clarifications” Constitute Bid Repair 
Re Fleetway Inc. 

Canadian International Trade Tribunal, May 2004 
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Therefore, the Tribunal is of the view that, in response to the clarification, 
Lancaster provided information that did not appear in the original proposal. Also, 
in its March 14, 2003, response, Lancaster corrected certain information originally 
contained in its proposal, in addition to adding information about how it intended 
to satisfy the requirement. Therefore, the Tribunal finds that PWGSC ought not to 
have requested the clarification of Lancaster’s proposal because it was clear that 
the proposal did not comply with the mandatory format requirements and should 
have been declared non-compliant. Further, the Tribunal is of the opinion that 
PWGSC’s use of Lancaster’s responses to the clarification questions in the 
evaluation effectively modified Lancaster’s original proposal in a substantive 
manner. 
 

Post-Bid “Clarifications” Constitute Bid Repair 
Re Fleetway Inc. 

Canadian International Trade Tribunal, May 2004 
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The Tribunal then explained how engaging in bid repair and failing 
to enforce mandatory requirements can undermine the integrity of 
the bidding process and undermine bidder confidence in that 
process:  
 
It is fundamental to the integrity of the competitive procurement process that the 
government institution follow the evaluation criteria established in the RFP. 
PWGSC did not do this, even though the wording of paragraph 14(b)iv of the RFP 
was clear. In the Tribunal’s view, if a government institution ignores a mandatory 
requirement, the integrity of the competitive procurement process is severely 
prejudiced and bidders will likely have no confidence in the impartiality of that 
process. 

Post-Bid “Clarifications” Constitute Bid Repair 
Re Fleetway Inc. 

Canadian International Trade Tribunal, May 2004 
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The Tribunal was particularly critical of the government for 
proceeding with follow-up clarification letters after the initial 
attempts failed to solicit the sought-after response from the bidder:  
 
In the Tribunal’s view, this is an even more egregious error. PWGSC appeared to 
have actually coached Lancaster as to the correct response to the financial 
question of how Lancaster’s fees and costs schedules should be interpreted to 
meet the RFP’s financial requirements. 
 
The Tribunal determined that the contract was awarded to a non-
compliant bidder and that the complaint was therefore valid. Since 
the complainant was the only other bidder, the Tribunal ordered the 
cancellation of the awarded contract and directed that a contract for 
the remainder of the work be awarded to the complainant. 
 
 

Post-Bid “Clarifications” Constitute Bid Repair 
Re Fleetway Inc. 

Canadian International Trade Tribunal, May 2004 
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Fair Competition 
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In its March 2000 determination in Re MIL Systems (a Division of 
Davie Industries Inc.), the Tribunal found flaws in the government’s 
evaluation. The case involved a Request for Proposal (“RFP”) for in-
service support for Department of National Defence ships. The 
complainant challenged the evaluation process. The Tribunal found 
that the government’s evaluation guide was inconsistent with the 
evaluation criteria stated in its RFP: 
 

Evaluation Guides Must be Consistent with RFP Criteria 
Re MIL Systems (a Division of Davie Industries Inc.) 
Canadian International Trade Tribunal, March 2000 
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With respect to the alleged modification of the evaluation methodology in the 
Handbook, in the Tribunal’s opinion, the facts are clear and simple. The 
Department set out, in the RFP under Section C, a detailed evaluation scheme 
that was described in greater detail in Annex H to the RFP. The evaluation 
scheme provided that, to be considered technically compliant, the score for rated 
requirements had to be at least 60 percent in each of the eight categories of the 
rated requirements and had to be at least 70 percent overall. After the RFP was 
issued but before bid closing, the Department and DND developed the 
Handbook. The Handbook, at paragraph 10, introduces a “pass/fail” notion into 
the evaluation of rated requirements, which is nowhere to be found in the RFP … 
 

Evaluation Guides Must be Consistent with RFP Criteria 
Re MIL Systems (a Division of Davie Industries Inc.) 
Canadian International Trade Tribunal, March 2000 
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The Tribunal finds that the Handbook significantly altered the evaluation 
methodology set out in the RFP. This is a breach of Article 506(6) of the AIT, 
which requires that tender documents clearly identify the methods of weighting 
and evaluating the evaluation criteria and that such a clearly stated methodology 
be used in the evaluation of proposals. In the Tribunal’s opinion, the Handbook 
introduced an evaluation and weighting methodology that could not be anticipated 
or derived from the methodology set out in the RFP. Because, in the 
circumstances, bidders could not reasonably expect such an evaluation 
approach, it was impossible for bidders to structure their proposals accordingly. 
Therefore, in the Tribunal’s opinion, it was unfair to evaluate proposals against 
such an unannounced and unexpected evaluation yardstick. 
 

Evaluation Guides Must be Consistent with RFP Criteria 
Re MIL Systems (a Division of Davie Industries Inc.) 
Canadian International Trade Tribunal, March 2000 
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The Tribunal found that the application of the evaluation criteria took 
the government outside of the scope of its established rules and 
determined that such “deficiencies go to the very foundation, 
integrity and efficiency of the competitive procurement system and, 
in the circumstances, caused prejudice to all parties”. The Tribunal 
ordered the government to re-evaluate in a manner consistent with 
its pre-established evaluation rules.  
 

Evaluation Guides Must be Consistent with RFP Criteria 
Re MIL Systems (a Division of Davie Industries Inc.) 
Canadian International Trade Tribunal, March 2000 
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Failure to Keep Evaluation Records a Trade Treaty Breach 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal, July 2010 

In its July 2010 decision in Almon Equipment Ltd. v. Canada 
(Attorney General), the Federal Court of Appeal struck down a 
Canadian International Trade Tribunal determination and ordered 
the Tribunal to reconsider the complaint. The case dealt with federal 
government procurement for aircraft de-icing services and related 
chemical removal services. The Tribunal found that the government 
evaluators failed to keep proper notes during their evaluation 
process. It determined that this irregularity undermined the fairness 
of the evaluation process for the chemical removal services but that 
it did not impact the outcome of the evaluation for the de-icing 
services.  
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Failure to Keep Evaluation Records a Trade Treaty Breach 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal, July 2010 

The Federal Court of Appeal found that the Tribunal’s determination 
was unreasonable since the procedural irregularity brought the 
entire evaluation process into question. In so finding the Federal 
Court of Appeal considered the Tribunal’s statutory framework and 
addressed the purpose of the Tribunal’s regulatory regime: 
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Failure to Keep Evaluation Records a Trade Treaty Breach 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal, July 2010 

The purposes of this regulatory regime, deduced from the above provisions, are 
as follows: 
 
(1) Fairness to competitors in the procurement system. A fair procurement 
system that applies one set of transparent rules to all bidders increases 
confidence in the system, and encourages increased participation in 
competitions. This maximizes the probability that the government will get good 
quality goods and services that meet its needs, at minimum expense to the 
taxpayer. In short, fairness gives taxpayers value for the taxes they pay. 
 
(2) Ensuring competition among bidders. When bidders are placed on a level 
playing field and compete, it is more likely that government will get good quality 
goods and services that meet its needs, at minimum expense to the taxpayer. 
Competition also gives taxpayers value for the taxes they pay. 
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Failure to Keep Evaluation Records a Trade Treaty Breach 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal, July 2010 

(3) Efficiency. This speaks directly to the government getting good quality goods 
and services at minimum expense. This also speaks to the need for a 
procurement system to run in a timely, practical manner without causing 
unnecessary expense. 
 
(4)  Integrity. A procurement process with integrity increases parti-ci-pants’ 
confidence in the procurement system and enhance their participation in it. This 
increases the probability that government will get good quality goods and 
services that meet its needs, at minimum expense to the taxpayer. A procurement 
process with integrity also gives taxpayers value for the taxes they pay. 
 
These four purposes, and the overarching concept of value for taxpayers, are 
essential aspects of good governance. Important as they are, they must be at the 
front of the Tribunal’s mind when it finds facts, evaluates their significance, 
interprets its legislation, applies that legislation to the facts, and grants remedies. 
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Failure to Keep Evaluation Records a Trade Treaty Breach 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal, July 2010 

The Federal Court of Appeal then determined that the Tribunal 
failed to consider the serious detrimental impact on the regime 
caused by the evaluation team’s failure to keep proper notes of its 
evaluation process: 
 
This body of evidence shows that the three evaluators considering the 
competitors’ multi-million dollar proposals did not write their own comments on 
their own copies of the bids, nor did they make comments on separate sheets. 
Instead, they restricted their comments to a very small space on the consensus 
scoring sheets, except for one evaluator who scrawled additional observations on 
“sticky notes” attached to one of the proposals. Before the Tribunal, the 
evaluators testified that “the comments on the consensus scoring sheets were not 
a complete list of the important factors taken into account in determining their 
scoring” (at paragraph 39); yet, the evaluators could not point to a single note of 
their own that would corroborate this. 79 



Failure to Keep Evaluation Records a Trade Treaty Breach 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal, July 2010 

In this significant procurement, Public Works’ contracting officer did not give the 
evaluators any instruction on how to use the “comments” column and did not tell 
them to attach separate sheets, if necessary. 
 
Finally, the most basic characteristics of the evaluation process pursued by the 
evaluators remain a mystery. For example, did the evaluators consider-ing this 
large procurement ever meet as a group of three to discuss the proposals and 
their evaluation? The Tribunal reviewed the conflicting testimony of the evaluators 
and could not make any finding on this elementary fact. In a general observation 
about the procedures that the evaluators followed, the Tribunal found a lack of 
“clear recollections [by the evaluators] of certain aspects of the evaluation 
process” (at paragraph 41). Looking at this body of evidence with the important 
purposes of this regulatory regime front of mind, this is a rather mild statement; 
the Tribunal may not have appreciated that this body of evidence could be 
significant to the broader “integrity and efficiency of the competitive procurement 
system” under paragraph 30.15(3)(c) of the Act. 80 



Failure to Keep Evaluation Records a Trade Treaty Breach 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal, July 2010 

As mentioned above at paragraph 27, the Tribunal used this body of evidence to 
make credibility assessments about the evaluators’ testimony. But, in my view, 
the Tribunal was obligated to analyze and use this body of evidence for another 
purpose: to consider whether the evaluators’ modest record-keeping and the 
unknowable nature of the procedures they followed fundamentally compromised 
the “integrity and efficiency of the competitive procurement system” under 
paragraph 30.15(3)(c) of the Act. 
 
The Court of Appeal then provided three reasons to justify its 
conclusion that the Tribunal failed to properly take into account the 
significance of the evaluation team’s failure to keep records when 
making its determination: 
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Failure to Keep Evaluation Records a Trade Treaty Breach 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal, July 2010 

There are three reasons for this conclusion. 
 
First, this issue was intimately related to Almon’s complaint that the evaluators 
used improper criteria to evaluate Almon’s proposal for the de-icing services and 
the glycol collection services. In order to consider this, the Tribunal had to know 
what criteria the evaluators actually employed in their scoring, assess whether 
the scores were credible and fair, and ensure that the evaluations were 
conducted as a result of a process with substance and integrity. The body of 
evidence, above, is relevant to all these matters. 
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Failure to Keep Evaluation Records a Trade Treaty Breach 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal, July 2010 

Second, evaluators and their evaluations of proposals are at the heart of the 
procurement system. How the evaluators conduct themselves in their evaluation 
process determines whether the system has integrity and whether the important 
purposes of this regulatory regime are met. If evaluators can shield themselves 
from scrutiny by refraining from making adequate records and by following 
procedures that are later unknowable, the Tribunal cannot discharge its oversight 
responsibilities. Parliament’s regulatory regime is then frustrated, along with the 
purposes underlying it. 
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Failure to Keep Evaluation Records a Trade Treaty Breach 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal, July 2010 

Third, the Tribunal had to consider this body of evidence for a practical reason. 
The Tribunal declined to give Almon any remedy for the treatment of Almon’s 
proposal for de-icing services because, based on the scores, Almon could not 
have won the competition. But what is the basis for saying that Almon could not 
have won the competition? Does this body of evidence show that the evaluation 
process was so deficient and the evaluators’ records were so inadequate that no 
weight can be given to any of the evaluators’ scores? These were questions 
raised by Almon that the Tribunal had to decide. But the Tribunal did not ask itself 
these questions. 
 
For all these reasons, the Tribunal erred by failing to consider whether the 
evaluators’ record-keeping and procedures might have affected the “integrity and 
efficiency of the competitive procurement system” under paragraph 30.15(3)(c) of 
the Act. 
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Failure to Keep Evaluation Records a Trade Treaty Breach 
Almon Equipment Ltd. v. Canada (Attorney General) 

Federal Court of Appeal, July 2010 

The Court of Appeal therefore directed the Tribunal to re-assess the 
procurement in a new determination. As this case illustrates, the 
failure to maintain proper evaluation records can fundamentally 
undermine contract award decisions and result in protracted legal 
disputes. To guard against these risks, purchasing institutions 
should ensure that their evaluators receive the training necessary to 
ensure the defensibility of their evaluation processes.  
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Conflict Rules Can Be Implied Under AIT 
Serco Facilities Management Inc. v. Defence Construction Canada  

Federal Court of Appeal, May 2008 

In its December 2007 determination in Serco Facilities Management 
Inc. v. Defence Construction Canada, the Canadian International 
Trade Tribunal found that the government breached the Agreement 
on Internal Trade by failing to properly disclose its conflict of interest 
rules. The case dealt with a Defence Construction Canada (“DCC”) 
invitation to tender for replacement windows and renovations at the 
Department of National Defence (“DND”) base in Goose Bay. DCC 
rejected Serco’s tender because Serco was already retained for the 
preparation of drawings, specifications, estimates and construction 
phase services for the project.  
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Conflict Rules Can Be Implied Under AIT 
Serco Facilities Management Inc. v. Defence Construction Canada  

Federal Court of Appeal, May 2008 

DCC maintained that awarding the construction contracts to Serco 
would put Serco in a conflict of interest:  
 
Serco was serving as the DND design authority for the project in question … and 
would be reviewing shop drawings and providing inspection and hand-over 
assistance. According to DCC, this meant that Serco, if awarded the contracts, 
would be not only performing the work but also overseeing and inspecting the 
project. DCC added that awarding a contract to any contractor who is known to 
be the design engineer of record and thus has a more detailed knowledge of the 
requirements of the project, would also be unfair to other potential suppliers. For 
these reasons, DCC confirmed that it would not accept future bids submitted by 
Serco where Serco had been directly involved in either the design or inspection of 
the work. 
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Conflict Rules Can Be Implied Under AIT 
Serco Facilities Management Inc. v. Defence Construction Canada  

Federal Court of Appeal, May 2008 

While it agreed with the finding of a conflict of interest, the Tribunal 
upheld the Serco’s complaint because the government failed to 
expressly include conflict of interest rules in its tender call and 
concluded that they could not be implied.  
 
However, in its May 2008 judgment the Federal Court of Appeal 
overturned the Canadian International Trade Tribunal determination, 
finding that it was unnecessary to explicitly set out a prohibition 
against conflict of interest since that could be presumed to apply 
under the Agreement on Internal Trade: 
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Conflict Rules Can Be Implied Under AIT 
Serco Facilities Management Inc. v. Defence Construction Canada  

Federal Court of Appeal, May 2008 

The absence of a conflict of interest or the right to reject a bid for that reason are 
not a requirement of the procurement, an evaluation criterion, or an evaluation 
methodology which, as contemplated in Article 506(6) of the AIT, must be clearly 
identified in the tender documents. 
 
The court thereby upheld the federal government’s implied right to 
reject tenders on the basis of conflict of interest and recognized that 
those conflict rules did not have to be expressly stated as 
evaluation criteria in order to be enforced.  
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In its July 2006 determination in Calian Ltd. v. Canada (Department 
of Public Works and Government Services), the Tribunal considered 
allegations of bias and conflict of interest in a Department of 
National Defence RFP for driver training and vehicle maintenance 
services. One of the complainant’s competitors had hired Canadian 
Forces members to serve as advisors in preparing its tender. The 
complainant challenged the fairness of this process, claiming that 
the practice of allowing Department of Defence members to serve 
as advisors to suppliers gave its competitor an unfair inside 
advantage. The Tribunal agreed. Its analysis of the conflict of 
interest issues in this case provides useful general guidance on the 
adverse impact that unfair inside advantage can have on the public 
procurement process: 

Uneven Access to Information Poisons Procurement Process 
Calian Ltd. v. Canada (Department of Public Works and Government Services) 

Canadian International Trade Tribunal, July 2006 
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The Tribunal believes that the issues raised in this matter constitute a violation of 
Article 504 of the AIT, Article 1008 of the NAFTA and Article VII of the AGP. 
 
These violations arise from the fact that: Valcom hired and/or obtained the 
services of the two named serving CF members, employees of DND; Valcom was 
actively trying to obtain a contract with DND; and the two named serving CF 
members performed a service connected with that procurement. In and of itself, 
this creates a situation that violates the spirit of the trade agreements and the 
letter of the above-mentioned articles. 
 
The Tribunal notes that the two named serving CF members were not involved in 
the evaluation of the proposals. Consequently, the Tribunal does not find that the 
circumstances surrounding this matter have given rise to a reasonable 
apprehension of bias in the sense of having had an influence on the evaluation 
committee. 

Uneven Access to Information Poisons Procurement Process 
Calian Ltd. v. Canada (Department of Public Works and Government Services) 

Canadian International Trade Tribunal, July 2006 
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However, in the Tribunal’s opinion, a conflict of interest or, at minimum, an 
appearance of conflict of interest, exists when active CF members enter into a 
relationship with a potential supplier to DND because those CF members will be 
actively promoting the bid and capabilities of one potential supplier over those of 
another. The Tribunal wishes to emphasize that this behaviour is also potentially 
to DND’s disadvantage. Such activities, even though they appear to be permitted 
under current DND practices, provided an advantage to Valcom over Calian. It is 
in that sense that DND’s practice resulted in a violation of the non-discriminatory 
provisions of the three trade agreements. This conclusion is in line with the intent 
and purpose of those agreements which, as the Tribunal has stated on numerous 
occasions, is so aptly put in Article 501 of the AIT, which reads as follows: “… the 
purpose of this Chapter is to establish a framework that will ensure equal access 
to procurement for all Canadian suppliers in order to contribute to a reduction in 
purchasing costs and the development of a strong economy in a context of 
transparency and efficiency.” 
 

Uneven Access to Information Poisons Procurement Process 
Calian Ltd. v. Canada (Department of Public Works and Government Services) 

Canadian International Trade Tribunal, July 2006 
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More precisely, the Tribunal finds that the conflict of interest of the named CF 
members, in and of itself, raises concerns relative to the information that they 
could provide to the potential suppliers for which they are working and would 
have no interest in making available to all other potential suppliers. To cite but 
one example, current internal knowledge of training regimes might allow a bidder 
to bid unduly low on the portions of the financial proposal being evaluated, while 
adding significant extra profit on those portions of the proposal that were not 
being evaluated but were more likely to be called up. 
 

Uneven Access to Information Poisons Procurement Process 
Calian Ltd. v. Canada (Department of Public Works and Government Services) 

Canadian International Trade Tribunal, July 2006 
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The Tribunal does not agree with PWGSC’s argument that the CF members did 
not have access to information that would have precluded competition or 
provided an unfair competitive advantage to Valcom. Rather, the Tribunal believes 
that the conflicts of interest tolerated by DND’s practice and, more particularly, by 
the scheme of this procurement were enough to poison the procurement process. 
In fact, allegations surfaced in documents provided to the Tribunal with the GIR 
that Calian itself was vying for, and had allegedly hired, “inside help” of its own. In 
the Tribunal’s view, this potential second wrong cannot be viewed as cancelling 
out the one attributed to Valcom, nor can it be seen as having levelled the playing 
field among those bidders, let alone with respect to the other members of the 
supplier community. Rather, if true, it would appear to be further evidence of a 
culture that permits bid applicants to hire serving CF members to improve their 
chances of submitting the winning bid. 
 

Uneven Access to Information Poisons Procurement Process 
Calian Ltd. v. Canada (Department of Public Works and Government Services) 

Canadian International Trade Tribunal, July 2006 
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The Tribunal considers that such hiring, in and of itself, provides at least the 
appearance of a conflict of interest that should have been sufficient to vitiate the 
winning bid by Valcom. This constituted discriminatory treatment, in that Valcom 
had or could have had access to information relevant to the procurement that was 
not otherwise available to the other potential suppliers. Such a result is 
specifically prohibited by the language of Article 1008 of NAFTA. It is also 
inherently prohibited under Articles 504(1) and 504(2) of the AIT and under Article 
VII of the AGP even though the language of those provisions is not as precise. It 
is clear to the Tribunal that, as a result of this procurement scheme, Calian ended 
up, in fact, receiving a treatment that was less favourable than the treatment 
received by Valcom, and this is precisely what these provisions are prohibiting. 
 

Uneven Access to Information Poisons Procurement Process 
Calian Ltd. v. Canada (Department of Public Works and Government Services) 

Canadian International Trade Tribunal, July 2006 
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Conflict of interest or appearance of conflict of interest that may result in an 
advantage to certain potential suppliers over others cannot be tolerated by a 
framework that is intended to provide equal access to all suppliers. The Tribunal 
therefore concludes that the complaint is valid. 
 
In light of what was determined to be a “serious deficiency in the 
procurement process”, the Tribunal prohibited the government from 
extending the impugned contract. As this case illustrates, public 
institutions should guard against giving specific suppliers special 
access to information that is not available to other suppliers since 
this can significantly undermine the fairness of the competitive 
procurement process.  
 

Uneven Access to Information Poisons Procurement Process 
Calian Ltd. v. Canada (Department of Public Works and Government Services) 

Canadian International Trade Tribunal, July 2006 
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In its September 2008 determination in Re Bluedrop Performance 
Learning Inc., the Canadian International Trade Tribunal ordered 
the government to terminate a contract award due to conflict of 
interest. The case dealt with a re-issued RFP for learning services 
for the Department of National Defence. The commanding officer 
who oversaw the development and release of the original RFP 
retired while the RFP was on the market. That RFP lapsed and was 
then reissued. In the interim, the former commanding officer was 
hired as vice-president of a firm that submitted a bid on the re-
issued RFP. That firm was awarded the contract.  
 

Government Liable for Proponent Conflict Misrepresentation 
Re Bluedrop Performance Learning Inc. 

Canadian International Trade Tribunal, September 2008 
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Since the Tribunal found that this failure to reject the bid 
compromised the integrity of the bidding process and violated the 
applicable trade treaty provisions, it ordered the government to 
terminate the contract or pay the complainant its lost profits.  
 
As this case illustrates, a purchaser’s ability to rely on bidder 
representations is not absolute. Where a bidder’s inaccurate self-
declarations compromise the integrity of a tendering process, a 
purchaser may be exposed to legal challenges launched by 
competing bidders. 

  

Government Liable for Proponent Conflict Misrepresentation 
Re Bluedrop Performance Learning Inc. 

Canadian International Trade Tribunal, September 2008 
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In its October 1991 determination in Re Waters Chromatography, 
the Board found that the government had run a market investigation 
process, had pre-determined its preferred supplier, and had then 
run a biased competition based on its predetermined preference. 
The case involved the acquisition of high pressure liquid 
chromatographic equipment for Agriculture Canada. The 
complainant challenged the tender call requirements, alleging that 
Agriculture Canada had conducted a “lock-out” competition which 
only one supplier could win.  

Restrictive Specs Breach Open Competition Rules 
Re Waters Chromatography  

Procurement Review Board, October 1991 
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The Board agreed, observing that Agriculture Canada had 
predetermined the winner: 
 
This case discloses ample proof that what actually went on in this procurement 
was a pre-competition, held by Agriculture Canada in private, in the course of 
assessing what the market had to offer that might meet their needs. These were 
knowledgeable people with much more than a passing acquaintance with the 
technical details of the instruments they wanted to acquire. Knowing their needs 
intimately, they assessed the market with a critical eye and went straight to the 
conclusion that they had found the product that best met those needs. They got a 
price quotation and then they instructed DSS to acquire it. 
 

Restrictive Specs Breach Open Competition Rules 
Re Waters Chromatography  

Procurement Review Board, October 1991 

100 



The Board found that the tender call had been drafted with 
restrictive specifications that supported the predetermined outcome:  
 
When faced with the incidental requirements of the law to conduct an open 
competition, they went along with that. But they didn’t intend to risk “losing” in that 
competition, so they prepared a specification with 13 mandatory requirements for 
the pump, 5 more for the autosampler and 2 for the overall system, which are set 
up mainly in terms of particular product features — but which, as the above 
analysis shows, were open to a series of criticisms that go straight to the issue of 
fairness to those potential suppliers who would be invited to bid. 
 

Restrictive Specs Breach Open Competition Rules 
Re Waters Chromatography  

Procurement Review Board, October 1991 
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The Board also found that the use of biased specifications 
contravened the applicable trade treaties:  
 

Unfortunately for Agriculture Canada, the preliminary, or private, competition of 
the sort they actually conducted here is prohibited under the GATT Code and 
Free Trade Agreement, and is not allowed either, under the general rules of policy 
and procedure that DSS works to, even when the procurement is not under FTA. 
Competitions are required to be fair and open with all the terms and conditions 
transparent. They are not to be conducted in private, which is virtually what 
happened here, and the actual competition, when it occurs, is not to be a mere 
formality with the true expression of actual needs, and the justifications for 
mandatory requirements prepared later on, only after it becomes apparent that a 
complaint has been filed. 
 

The Board therefore ordered the government to correct its 
specifications, run a new competition and compensate the 
complainant for its bid preparation and complaint costs.  
 

Restrictive Specs Breach Open Competition Rules 
Re Waters Chromatography  

Procurement Review Board, October 1991 
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Branding Not Automatically a Treaty Breach 
Canada (Attorney General) v. Trust Business Systems  

Federal Court of Appeal, March 2007 

In its March 2007 decision in Canada (Attorney General) v. Trust 
Business Systems, the Federal Court of Appeal granted an 
application for judicial review of a Canadian International Trade 
Tribunal determination after concluding that the Tribunal’s 
determination was patently unreasonable. The case involved the 
use of brand-specific requirements in a tender call for replacement 
components for the Information System on Marine Navigation 
(INNAV), the maritime equivalent of an air traffic control system. A 
competing supplier successfully challenged the use of the brand-
specific requirements before the Tribunal.  
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Branding Not Automatically a Treaty Breach 
Canada (Attorney General) v. Trust Business Systems  

Federal Court of Appeal, March 2007 

However, the court determined that the Tribunal’s conclusion that 
the branding had been used for the purpose of avoiding competition 
was not supported by the evidence and was therefore patently 
unreasonable: 
 
In my view, the Tribunal’s interpretation of Article 506(11)(e) of the AIT, while 
ignoring evidence of legitimate operational objectives, is clearly irrational and 
therefore, patently unreasonable. On this record, there is no basis upon which the 
Tribunal could have properly found a breach of Article 504(3)(g), i.e. the 
unjustifiable exclusion of a supplier from tendering. 
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Branding Not Automatically a Treaty Breach 
Canada (Attorney General) v. Trust Business Systems  

Federal Court of Appeal, March 2007 

In its defence, the government claimed that it required readily 
compatible components in order to avoid system down-time and 
provided detailed technical evidence to support that position. The 
court agreed that the product-specific branding was a legitimate 
operational requirement and overturned the Tribunal’s prior adverse 
finding against the government.  
 
As this case illustrates, treaty prohibitions against the use of 
branded specifications are not absolute. Such restrictions are 
subject to exceptions in situations where the government institution 
can demonstrably justify the use of the branded specification in the 
particular circumstances.  
 
 
 
 
 
 
 
 
 
 
 
 

105 



In its March 1995 determination in Re Carsen Group Inc., the 
Canadian International Trade Tribunal found that the government 
improperly cancelled and reissued a tender call. The case involved 
a Request for Proposal issued by the Department of National 
Defence for the supply of 35 borescopes. The complainant, who 
was the sole bidder in response to the original tender call, alleged 
that it should have been awarded the contract and that the 
Department had improperly cancelled the competition.  

Improper Post-Bid Cancellation a Breach of Treaty Duties 
Re Carsen Group Inc. 

 Canadian International Trade Tribunal, March 1995 
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The Tribunal agreed, finding that the North American Free Trade 
Agreement compelled a contract award unless there was a valid 
reason for not awarding: 
 
The Tribunal is of the view that, on December 21, 1994, the Department was 
satisfied that the complainant’s offer was the only acceptable offer in terms of 
technical compliance. In the circumstances, under Article 1015(4)(c) of NAFTA, 
the Department was obligated, unless it decided that it was not in the public 
interest, to award the contract to the supplier whose tender was determined to be 
the most advantageous in terms of the specific evaluation criteria in the tender 
documentation. Nevertheless, on December 21, 1994, the Department negotiated 
with the complainant to secure the lower price, even though the lower price 
clearly ceased to be valid on December 1, 1994, and a higher price was valid at 
that time. In the Tribunal’s view, the Department was not authorized to initiate 
negotiations, since the limited circumstances under which negotiations may be 
conducted, as provided by Article 1014(1) of NAFTA, did not exist in this case. 

Improper Post-Bid Cancellation a Breach of Treaty Duties 
Re Carsen Group Inc. 

 Canadian International Trade Tribunal, March 1995 
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The Department’s post-bidding attempt to negotiate lower pricing 
was held to be improper, as was its cancellation of the tender call 
after it failed to obtain that requested better pricing. The Tribunal 
ordered the Department to award the complainant a contract at the 
higher price set out in the original proposal. 
 

Improper Post-Bid Cancellation a Breach of Treaty Duties 
Re Carsen Group Inc. 

 Canadian International Trade Tribunal, March 1995 
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In its February 2012 determination in FreeBalance Inc. v. Canada 
Revenue Agency, the Canadian International Trade Tribunal found 
that the Canada Revenue Agency (“CRA”) was in breach of the 
applicable trade treaty rules when it attempted to sole-source the 
acquisition of revenue management system software. The CRA had 
posted an Advance Contract Award Notice (“ACAN”) that provided 
notice of intention to sole-source to SAP Canada Inc. and procure 
the activation key for the relevant software module from its existing 
software provider. The complainant, a competing software provider, 
challenged the attempted sole-source. The Tribunal agreed with the 
complainant. Its explanation provides instructive guidance to those 
government bodies that seek to justify their sole-sourcing activities 
on the basis of technical compatibility and the associated costs of 
competing technologies: 

Software Sole Source Scheme Struck Down 
FreeBalance Inc. v. Canada Revenue Agency 

Canadian International Trade Tribunal, February 2012 
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In the present case, the CRA has not directly addressed how the exceptions cited 
in the ACAN apply. However, the CRA has stated that, whereas the SAP PSCD 
module is compatible with the existing SAP software used on the network and 
presents no risks, FreeBalance’s proposed product is not an integrated, 
compatible and seamless solution and presents unacceptable risks. Specifically, 
the CRA submitted that FreeBalance’s solution would require the use of two 
parallel systems that entail a loss of productivity, increased user training costs, 
delays in the transfer of information with the SAP system and a software program 
that is not standardized across all federal government institutions. In other words, 
the CRA’s position seems to be that the limited tendering process is justified 
because (i) for technical reasons, including the need to ensure compatibility, 
FreeBalance does not have an alternative or substitute product to the SAP 
solution and (ii) using FreeBalance’s solution would entail non-technical risks, 
such as the risk of added cost. 
 

Software Sole Source Scheme Struck Down 
FreeBalance Inc. v. Canada Revenue Agency 

Canadian International Trade Tribunal, February 2012 
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The Tribunal will first deal with the second of these justifications. The Tribunal 
acknowledges that operational risks, such as extra transition costs to train 
personnel to use new software, constitute valid considerations which should not 
be ignored in a procurement process. However, under no circumstances and in 
no conditions should assumed considerations which are essentially cost-based 
support a case for the use of limited tendering procedures; as a matter of law, the 
trade agreements do not allow such a practice.  
 
Potential bidders may absorb certain transition costs inherent in proposing an 
alternative or substitute product in order to gain access to a customer heretofore 
controlled by another supplier, but this is part of the normal requirements 
definition of a competitive procurement process. In the present case, it may well 
be the case that FreeBalance—or a third party—could offer a competitively priced 
product that meets all of the CRA’s needs. Without open competition, one would 
never know. 

Software Sole Source Scheme Struck Down 
FreeBalance Inc. v. Canada Revenue Agency 

Canadian International Trade Tribunal, February 2012 
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This does not mean that the CRA must compromise its requirements; however, it 
does mean that it should examine what the supplier community has to offer. As 
the Tribunal has  previously stated, it is hard to fathom how a properly conducted 
competitive procurement that reflects the true operational (and technical) 
requirements of a government institution could result in compelling the 
government institution to procure equipment or services that do not meet its 
needs.  
 
Turning to the technical reasons, including the need to ensure compatibility, that 
the CRA has cited to justify a directed contract to SAP, the Tribunal acknowledges 
that it is not in a position to fully assess the technical merits of FreeBalance’s 
proposed solution. Yet, it is not satisfied that SAP is the only supplier able to meet 
the CRA’s mandatory technical requirements. 

Software Sole Source Scheme Struck Down 
FreeBalance Inc. v. Canada Revenue Agency 

Canadian International Trade Tribunal, February 2012 
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In defence of its actions, the CRA basically relied upon its assessment that 
FreeBalance’s statement of capabilities is partly unresponsive to the 
requirements stated in the ACAN.  
 
However, as the Tribunal has previously stated, putting a procurement process to 
the test of an ACAN does not, in itself, constitute a valid justification for invoking 
limited tendering procedures under the trade agreements, and the failure of a 
complainant to submit a statement of capabilities that meets all the mandatory 
requirements of an ACAN is not necessarily fatal to its challenge to a limited 
tendering process. An ACAN is, by its nature, an instrument that often provides 
only a short description of the specific requirements for which a solution is being 
sought; therefore, a challenge to an ACAN by a potential supplier that views its 
alternative product as being viable cannot be expected to contain the same level 
of detail as would its response to a competitive Request for Proposal (RFP). In 
other words, the threshold to proceed to a competitive process should be very 
low. 

Software Sole Source Scheme Struck Down 
FreeBalance Inc. v. Canada Revenue Agency 

Canadian International Trade Tribunal, February 2012 
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The Tribunal determined that the government should not rely on 
speculation as to whether other products can meet its needs cost-
effectively as justification for not engaging in an open competitive 
procurement process. It also noted that an ACAN should not be 
used as an expedient shortcut around an open competition: 
 
By failing to put this belief to the test of a competitive procurement, the CRA 
leaves the Tribunal with the impression that the overriding reason for a directed 
contract with SAP was expediency or administrative convenience. The evidence 
discloses that the CRA had predetermined that SAP’s product was a risk-free 
solution which would meet its needs, and there are indications that, by the time 
the long overdue decision was taken to make the upgrade, the CRA was eager to 
proceed with SAP’s contract as expeditiously as possible.  

Software Sole Source Scheme Struck Down 
FreeBalance Inc. v. Canada Revenue Agency 

Canadian International Trade Tribunal, February 2012 
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In this regard, the Tribunal reiterates that an ACAN process should not be treated 
as a shortcut that skirts the requirement for open competition. Indeed there are 
provisions in the trade agreements that allow for shorter than normal periods for 
bidding when time is a crucial factor. 
 
The Tribunal thus upheld the complaint and ordered the 
government to conduct a competitive process or compensate the 
complainant for its lost opportunity. As this case illustrates, the trade 
treaties establish strict protocols in favour of competition as the 
default method of procurement and government institutions should 
ensure that they have the proper justification before they rely on the 
technical compatibility exceptions to open competition. 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
  
 

Software Sole Source Scheme Struck Down 
FreeBalance Inc. v. Canada Revenue Agency 

Canadian International Trade Tribunal, February 2012 
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In its August 2008 determination in Colley Motorships Ltd. v. 
Canada (Department of Public Works and Government Services), 
the Canadian International Trade Tribunal awarded the complainant 
lost profits and ordered the government to compete future work 
after finding that a post-award contract amendment constituted an 
improper sole-source. The case involved a contract amendment 
that expanded the scope of an existing personal household goods 
relocation services contract to include the provision of private motor 
vehicle relocation services.  

Post-Award Scope Change an Improper Sole Source 
Colley Motorships Ltd. v. Canada (Department of Public Works and Government Services) 

Canadian International Trade Tribunal, August 2008 
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The complainant, an existing provider of private motor vehicle 
relocation services, challenged the contract amendment. The 
government acknowledged that the complaint had merit and asked 
the Tribunal to recommend reasonable compensation. In 
considering a remedy, the Tribunal noted that “Colley’s PMV 
relocation business with DND represented a significant part of the 
company’s revenue base and that unfairly depriving it of this 
business would likely be seriously prejudicial to the company’s 
financial interests”. The Tribunal therefore awarded the complainant 
one-third of its lost profits.  

Post-Award Scope Change an Improper Sole Source 
Colley Motorships Ltd. v. Canada (Department of Public Works and Government Services) 

Canadian International Trade Tribunal, August 2008 
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