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Newsreel Round-up:  
The Top Five News Stories of 2013 

 

By Paul Emanuelli 

The Procurement Office 5 

1. CETA: Even Bigger than NAFTA 
 

In October 2013, Canada and the European Union announced the 
successful negotiation of the Comprehensive Economic and Trade 
Agreement. The treaty’s procurement provisions expand the scope of 
open competition for government contracts beyond the federal scope of 
NAFTA to include provincial and territorial governments, municipalities, 
academia, school boards and hospitals. European Union suppliers from 
28 member states will now have the right to bid on Canadian public 
sector construction contracts valued at over $7.8 million and on goods 
and services ranging from $205,000 in the federal sector to $630,000 in 
the utilities sector. The treaty’s streamlined dispute enforcement 
mechanism promises to put thousands of Canadian public sector 
entities in the crossfire of European bid protests in future years. 

The news stories in this article were featured on the Newsreel section of the Procurement Law Office Blog. For regular updates on 
procurement news from across Canada, visit www.procurementoffice.ca/blog. 
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2.  The Quebec Corruption Crisis 
 

As the Charbonneau Commission continued to 
provide fresh revelations of widespread bid 
rigging within Quebec’s municipal construction 
sector, the year came to a close with the RCMP 
finally laying charges against the alleged 
“central figure” in the federal sponsorship 
scandal and with widespread speculation that 
turf battles could explode in the power vacuum 
left by the December death of Quebec’s alleged 
crime boss. With the scandal spotlight shining 
on Quebec, the question in 2014 is whether the 
provincial government will be able to control the 
damage or whether the crisis will spread to take 
down even more politicians and insiders at all 
levels of government.  

3.  The Senate Spending Scandal 
 

The Senate Spending Scandal delivers another 
reminder to senior decision-makers that 
taxpayer resentment runs deep over the 
perceived misspending of public funds, 
particularly when that imprudent spending is 
perpetrated by politically connected players 
operating within an unelected culture of insider 
en t i t l emen t . Add th i s toge the r w i th 
uncharacteristically out-of-control spin control 
and this story became the surprise sleeper hit 
of the year,  delivering a serious body blow to 
the credibility of the Prime Minister’s Office. 
With ongoing police investigations and the 
Auditor General’s office circling in for further 
reviews, this story looks to have significant 
newsreel staying power.  
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5.  Gas Plant Meltdown 
 

In 2012, Ontario Premier Dalton McGuinty 
resigned in the wake of a contracting scandal 
involving the politically motivated decision to 
cancel the construction of two major power 
plants at a reported cost of $230 million. 
Coming at the end of a long run of contracting 
controversies, the resignation earned the 
former premier a top-five rating in last year’s 
newsreel. Things got worse in 2013. The former 
premier testified at house committee hearings, 
the provincial auditor revised the cancellation 
costs to a staggering $1 billion, the information 
and privacy commissioner lashed out over the 
deletion of political staff emails, the OPP 
launched an investigation, and the opposition 
alleged a cover up, earning the gas plant 
meltdown its own top five rating for 2013. 

4. Military Procurement at a Crossroads 
 

Rather than being an isolated tactical 
manoeuver, last year’s F-35 sole source 
reversal appears to have been the start of a full 
scale retreat on the military procurement front. 
While the federal government continued to 
conduct a “full review of options” on the F-35s 
in 2013, it suffered a string of other military 
spending setbacks that raised widespread 
concern over the handling of the high-cost 
portfolio. As reported on our newsreel, impacted 
projects included lapsed bids on a procurement 
for a $2 billion close-combat vehicle, $1 billion 
burned on a naval helicopter deal that 
reportedly faced cancellation, $288 million 
spent just to design arctic patrol ships, and 
ongoing infighting between DND and PWGSC 
over control of the military procurement file. 
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The Perils of Public Openings 
By Marilyn Brown, Procurement Law Office 

 
It has long been assumed that public openings, 
where tenders are opened and bid prices are read 
aloud in the presence of bidders, enhance the 
transparency of the bidding process. But do public 
openings actually achieve the intended result? 
Unfortunately, some measures designed to increase 
transparency can have the undesirable effect of 
facilitating bidder collusion and anti-competitive 
practices.  

This article by Marilyn Brown was previously published in the Summer 2013 edition of Caveat Emptor magazine. 
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Evidence before the recent Charbonneau 
Commission investigating corrupt procurement 
practices in Quebec reminds us that organized 
crime can use the public opening process to 
intimidate bidders and discourage bids from 
suppliers who are not part of the bidding cartel. 
Public sector organizations need to look again 
at public openings. 
 

International Opinion 
A number of international sources cast doubt on 
the merits of public openings. The Supplement 
to the 2011 Annual Statistical Report on United 
Nations Procurement (“Ensuring integrity and 
competition in public procurement markets:  a 
dual challenge for good governance”) argues 
that the public opening of tenders makes it 
much easier for a bidding ring to police its 
members: 
 

“While widely seen as … an anti-corruption measure, 
[public opening of tenders] can also facilitate collusion 
by enabling cartel members to determine whether co-
conspirators fulfilled promises either not to bid or to 
submit artificially high ‘cover bids’, thereby increasing 
cartel stability.” 
 

A paper titled “Curbing Fraud, Corruption, and 
Collusion in the Roads Sector”, published by the 
World Bank’s Integrity Vice Presidency, notes that 
cartel prosecutions began to decline in the 1990s 
where public opening of bids was abolished. 
 

The United States Department of Justice issued 
an anti-trust primer — “Price Fixing, Bid Rigging 
and Market Allocation Schemes: What They Are 
and What to Look For” — which concludes that 
public openings favour collusion: “bidders who 
congregate in the same building or town to 
submit their bids have an easy opportunity for 
last minute communications.” 
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The OECD’s Guidelines For Fighting Bid 
Rigging in Public Procurement identifies signs 
of collusion and bid rigging, including the 
practice of “bring[ing] multiple bids to a bid 
opening and choos[ing] which bid to submit 
after determining (or trying to determine) who 
else is bidding”. 
 

There are clearly good reasons to be skeptical 
about the merits of public openings. But are 
they required in Canada? 
  

The Canadian Context 
Although some public sector organizations in 
Canada have elected to provide for public 
openings in their internal policies and 
procedures, and some Canadian jurisdictions 
have made public openings mandatory, neither 
Canadian common law nor binding international 
or domestic trade agreements require that bids 
 

be opened in public. All organizations should 
confirm their obligations under their governing 
statues and regulations with their legal 
advisors, but many Canadian public sector 
organizations are not subject to any obligation 
to open bids in public. 
 

International trade agreements, such as NAFTA 
and the WTO Agreement of Government 
Procurement, speak to the opening of tenders 
under procedures and conditions guaranteeing 
the regularity of the opening of tenders, and 
require retention of information on the opening 
of tenders, but do not require public openings. 
 

Canada’s Agreement on Internal Trade provides 
that tender calls must include “the time and 
place of the opening of the tenders in the event 
o f a publ ic opening” , which c lear ly 
acknowledges that tenders may not necessarily 
be opened in public. 
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Neither Ontario’s Management Board of 
Canada’s Procurement Directive, nor the 
Broader Public Sector Procurement Directive 
require public openings, and the Broader Public 
Sector Procurement Directive Implementation 
Guidebook suggests only that bids be opened 
in the presence of at least one witness. 
 

Public openings are not required under the New 
West Partnership Trade Agreement, the Trade 
and Cooperation Agreement between Ontario 
and Quebec, the Agreement on the Opening of 
Public Procurement for Québec and New 
Brunswick or the Atlantic Procurement 
Agreement. 
 
 
 

Closing the Door 
Public sector entities engaged in procurements 
can actually suffer from an excess of public 
process. While intended to facilitate fair and 
open competition, public opening of tenders can 
cause more harm than good. In the Canadian 
context, protection against internal corruption 
and impropriety in the opening of bids and the 
recording of bid prices is available in simple 
measures, such as a requirement that bids be 
opened and recorded in the presence of at least 
two individuals, including a representative of the 
procurement department. A less public bid 
opening process can sometimes result in more 
bidding transparency — consider closing the 
door to the bid opening room. 
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The Fast-Tracked RFX 
By Paul Emanuelli, Procurement Law Office 

 
The high-speed demands of the modern purchasing 
cycle require project teams to get to market with 
traction, speed and precision. To help jump start 
your projects and accelerate your tendering cycles, 
this article summarizes a road-tested planning 
process that focuses on the five core elements of 
RFX design: project requirements; pricing 
structures; evaluation plans; contract assembly; and 
tendering formats. 

This article by Paul Emanuelli was previously published in the  
January/February 2013 edition of Purchasing b2b magazine. 
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Defining Your Project Requirements 
All too often project teams race into the drafting 
process and get lost in the side-streets of 
complicated specifications, unclear evaluation 
criteria and tedious process details. Before 
burning valuable time buried in minutia, your 
team should focus on the big picture and 
develop a concise and clearly structured initial 
mapping statement that serves as a plain 
language blueprint for your specifications 
schedule and pricing structure.  
 

Since project delays and cost overruns are 
often caused by post-award disputes over 
unforeseen performance factors, your team 
should focus on its material disclosures duties 
during this initial design phase. To avoid dead 
ending your project in over-budget bid battles, 
your early design planning should also stress 
test your project budget against the scope of 
your requirements. 
 
 
 
 

Aligning Pricing with Requirements 
Project teams commonly delay the decision on 
the design of their pricing structure. This fatal 
mistake can gridlock your RFX drafting by 
denying your team the proper structural 
underpinning for your specifications and price 
evaluations. Since unclear pricing structures 
are also a key cause of non-compliant bids, 
cost-overruns and post-award pricing disputes, 
the early identification of an appropriate pricing 
format is also critical to helping your project 
team steer clear of bid challenges and 
performance disputes. 
 

Developing Your Evaluation Plan 
Bid evaluations are a well-documented danger 
zone where even minor procedural irregularities 
can trigger an avalanche of external risk. To 
avoid high-cost legal challenges, project teams 
need to build clear evaluation plans with sound 
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threshold requirements and defensible ranking 
and selection criteria. This is a three-step process. 
 

First of all, project teams should focus on 
mitigating tender compliance challenges 
through the development of clear and 
streamlined mandatory requirements that: 
 

•  are clearly consolidated in one section of 
the RFX and restricted to essential “deal 
breakers”; 

•  provide a objective litmus test that avoids 
the legal risks created by making 
interpretive judgment calls and relying on 
bidder self-assessments; and 

•  focus on factors that can be properly 
measured before contract award, rather 
than cluttering the evaluation with post-
award performance standards that can’t be 
measured in advance. 

 
 

Secondly, project teams should develop clear 
price calculation formulas for their evaluations 
in order to accurately identify who is offering 
them the best price.   
 

Finally, project teams should identify any non-
price factors early in their evaluation planning 
process since those factors need to be 
integrated into the RFX in a clear manner that 
supports a transparent and defensible evaluation. 
 

Assembling Your Contract 
Your awarded contract should align your project 
specifications and pricing structure with 
properly tailored legal terms. During RFX 
planning, your team should decide between 
pre-fabrication or post-bid dialogue as the most 
appropriate method for contract assembly. 
Since no two contracts and no two industries are 
identical, each situation should be considered on 
its own merits with access to proper advice.  
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This key decision informs the selection of the 
appropriate tendering format. Traditional 
Invitation to Tender formats assume pre-
assembled contracts and strictly prohibit post-
bid negotiations as a means of finalizing the 
terms of a deal. If your team requires the 
flexibility of post-bid assembly of its contract, it 
should deploy a properly designed flexible RFX 
format that safely permits this process, rather 
than creating a high-risk Frankenstein RFP by 
jamming a “right to negotiate” clause into an 
Invitation to Tender. 
 

Selecting the Right Tendering Format 
Given the flood of tender compliance and bid 
shopping claims created by Invitation to Tender 
and ITT-based RFP formats, many institutions 
have decided to switch lanes and select from a 
more diverse and flexible range of tendering 
formats. For example, institutions are 
increasingly integrating rectification protocols into 

flexible RFX formats that permit compliance 
cure periods and maximize competition.  
 

For price-based awards, they are steering clear 
of the complex legalities of the Invitation to 
Tender format and opting for accelerated and 
simplified Request for Quotation formats. For 
more complex evaluations, they are employing 
high-speed flexible RFP formats that allow 
project teams to engage in the post-bid 
refinement of their contract terms while also 
providing safe off-ramps to seek other options 
where they can’t come to terms with their first 
choice or where the bids come in over budget. 
 

Hands-On RFX Planning 
With tendering lawsuits piling up, the verdict is clear: 
there’s no room for automatic cruise control on the 
tendering fast-track. To keep pace with your future 
project deadlines, your team will need to gear up to 
all five elements of proper RFX design planning. 
 
 
 
 



Contractor Not Liable for Performance Failure Due to  
Fundamental Mistake in Specifications 

 

Asco Construction Ltd. v. Epoxy Solutions Inc. 
Ontario Superior Court of Justice - Divisional Court 

In its June 2013 decision in Asco Construction 
Ltd. v. Epoxy Solutions Inc., the Ontario 
Superior Court of Justice – Divisional Court 
found a defendant subcontractor not liable for 
failing to perform a contract won pursuant to a 
flawed bidding process. The case dealt with a 
tender call issued by a general contractor for 
the City of Kingston who had been retained to 
perform substantial renovations to the City’s 
Grand Theatre. The subcontractor’s bid 
contained a fundamental mistake based on a 
material misunderstanding of the performance 
requirements. A performance dispute arose 
between the general contractor and the 
defendant subcontractor over the performance 
specifications. The subcontractor failed to finish 

Formation of Contract A - Mistake - Fundamental Factual Error in Bid - No Liability on Low Bidder for Non-Performance of Contract B 

the project, which was ultimately awarded to 
another subcontractor. The general contractor 
sued the subcontractor for failing to honour its 
bid and to perform the tendered contract. The 
trial judge found in subcontractor liable. The 
subcontractor appealed.  
  
The Ontario Divisional Court overturned the trial 
judgment, finding that the subcontractor’s bid 
contained a fundamental error since it was 
based on erroneous specifications contained in 
the tendering documents. That error was fatal 
to the validity of the bid and to the validity of the 
contract awarded pursuant to the bid, thereby 
absolving the subcontractor from liability for 
non-performance. 
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DND’s Goose Bay Termination Upheld by Federal Court  
Envireen Construction (1997) Ltd. v. Canada  

Federal Court of Canada 

In its August 2013 decision in Envireen 
Construction (1997) Ltd. v. Canada, the Federal 
Court dismissed a contractor’s claim and 
upheld the federal government’s decision to 
terminate the contractor for non-performance. 
The dispute involved a hazardous material 
abatement and demolition contract at a 
decommissioned heating plant at the 
Department of National Defence base in Goose 
Bay, Labrador. The contractor encountered 
hazardous materials at the site that led to 
project delays. The government ultimately 
terminated the contract. The contractor 
challenged the termination and brought a legal 
action for compensation. The government 
maintained that the conditions encountered on 
site fell within the scope of the contract, that the 
project delays were caused by the contractor’s 

Material Disclosures – Extra Costs Claim Rejected – Contractors Project-Delays Self-Inflicted – Termination of Contract Justified 

failure to properly deal with those in-scope 
conditions and that the delays justified the 
termination of the contract. The court agreed.  
  
In dismissing the claim for negligent 
misrepresentation, the court found that the 
government did not provide inaccurate site 
information or hold back any material 
information in its possession: 
 
“As I stated above, the hazardous material survey 
provided with the tendering documents was only 
meant to serve as a guide. The correspondence 
between PWGSC and Envireen also made it clear 
that it was Envireen's responsibility to ensure, after 
two site visits, that Envireen understood the full scope 
of the project, including the provisions of Addendum 
Five, which specified caustics/corrosive materials 
could be present. Thus, there is no evidence that 

17 



Envireen Construction (1997) Ltd. v. Canada  
Federal Court of Canada 

PWGSC negligently made representations that were 
untrue, inaccurate or misleading, nor was there any 
negligence in making representations to Envireen in 
respect of the caustic soda. The claim for negligent 
misrepresentation cannot succeed.” (para. 49) 
 
The court also agreed that the contractor had 
failed to properly deal with the situation once 
the site conditions were encountered and was 
therefore responsible for the project delays: 
  

“However, a number of Joe's positions were 
inconsistent or raised questions. His explanation for 
the repeated delays in submitting an appropriate 
safety plan, namely that PWGSC was not providing 
clear direction as to the deficiencies in the plans, was 
rebutted in cross examination by a letter sent from 
PWGSC to Joe on February 27, 2002, which 
contained specific directions on what needed to be 
changed in the various plans that had been 
submitted. 
 

Material Disclosures – Extra Costs Claim Rejected – Contractors Project-Delays Self-Inflicted – Termination of Contract Justified 

“Further, Mr. Rogers gave evidence that the personal 
protective equipment in use by Envireen, PAPR and 
tyvek suits, would have been sufficient to handle and 
dispose of the Substance. If workers felt more 
comfortable with a higher level of protective 
equipment, supplied air units and chemically-treated 
suits could have been used. In addition to these 
recommendations, Mr. Rogers testified that the 
maintenance room could be sealed and subjected to 
negative air pressure so work could continue on the 
rest of the building until the desired safety equipment 
was available to remove the Substance. This 
evidence was not challenged in cross examination 
and it contradicts Joe's assertions regarding the 
safety procedures that were necessary to 
appropriately deal with the Substance and to continue 
work on the project in a timely fashion. 
 

“Mr. Rogers also gave evidence regarding pictures 
taken by Joe after the Substance cleanup. These 
pictures show an Envireen worker in Building #77 
post-removal of the Substance with bare hands and 

18 



Envireen Construction (1997) Ltd. v. Canada  
Federal Court of Canada 

improperly attired boots. Mr. Rogers stated that the 
lack of skin protection on the hands of the worker 
meant that toxic gas could infiltrate the suit and harm 
the worker. This is an inconsistency that undermines 
Joe's stated paramount concern, and one that was 
supposedly responsible for delays on the project: 
worker safety.” (paras. 54-56) 
 
As this case illustrates, the failure to properly 
deal with site conditions is a major contributing 
 

Material Disclosures – Extra Costs Claim Rejected – Contractors Project-Delays Self-Inflicted – Termination of Contract Justified 

factor to performance delays and project 
failures. When performance issues arise, 
purchasing institutions should quickly address 
those issues, identify whether the issues fall 
within the scope of the original contract, and 
establish a clear record of communications that 
can then be relied on in the event that the 
issues escalate to contract termination and 
result in legal claims.  
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Court Injunction Slams Brakes on Province-Wide School Bus Tendering 
 

F.L. Ravin Ltd. v. Southwestern Ontario Student Transportation Services 
Ontario Superior Court of Justice 

In its April 2013 decision in F.L. Ravin Ltd. v. 
Southwestern Ontario Student Transportation 
Services, the Ontario Superior Court of Justice 
granted an injunction against Southwestern 
Ontario Student Transportation Services 
(“STS”). The dispute arose over the third and 
final RFP issued by STS for school bus 
transportation services in south-western 
Ontario. The motion for the injunction was 
brought by two school bus operators, Ravin and 
Badder, who had for many years provided 
school bus transportation services to school 
boards operating within STS’s scope of 
operation. STS has assumed responsibility for 
conducting competitive bidding processes for 
school bus services on behalf of a number of 
school boards. The RFPs in question were part 
of a broader provincially mandated process 
requiring school boards to conduct open 

Injunction Granted to Small Bus Company to Stop Bus Services Tender - Irreparable Harm Test Met 

competitive bidding processes for bus services 
since province-wide spending on these services 
totalled $1 billion annually.  
  
As the court noted, this new provincially 
sponsored open tendering program attracted 
criticism from local bus operators who feared 
being run out of business by larger operators: 
 

“From the beginning of the new process, concerns 
were expressed from various quarters including small 
bus lines, Chambers of Commerce and others as to 
the ability of small bus lines that had historically 
provided bus service to students in primarily rural 
areas to compete under the new system. In 
December 2008, the then Minister of Education, 
Kathleen Wynne, sent a letter to the concerned 
parties, expressing both an acknowledgment of the 
concerns and a commitment to institute a process 
that would be fair to all.” (para. 11) 
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F.L. Ravin Ltd. v. Southwestern Ontario Student Transportation Services 
Ontario Superior Court of Justice 

However, as the court observed, despite 
escalating concerns from small operators over 
the province-wide implementation of the new 
competitive bidding processes, STS retained 
the services of PPI Consulting and proceeded 
to fast-track its implementation of open 
tendering well ahead of most other school 
boards across the province. After being 
underbid, the plaintiffs questioned whether STS 
had properly taken into account the safety 
concerns initially raised by the Ministry and its 
external advisors: 
 

“In the fall of 2010, the Deloitte accounting firm was 
retained by the Ministry to carry out a review of STS 
and make recommendations with respect to the 
competitive procurement of student transportation 
services. Deloitte recommended, among other things, 
a focus on determining local market conditions and 
advised that in procuring appropriate and safe student 
bus services, price should not be the primary factor in 

entering into contracts for these services. After hiring 
PPI Consulting services to prepare an RFP, STS 
issued its first RFP on January 11, 2011. It is the 
position of the plaintiffs that this first RFP did not take 
into account local experience or conditions. 
 

“In March 2011, the results of the RFP were 
announced. Ravin lost a significant number of its bus 
routes as did a number of other larger companies 
who had been providing service to the catchment 
area served by STS. It is not in dispute that the 
winning bids accepted by STS were for rates 
approximately 20% below what the Deloitte study for 
the Ministry had set as the minimum amount for which 
operators could provide safe and reliable service on 
an ongoing basis.” (paras. 15-16) 
  
The controversy over safety concerns and over 
the potentially detrimental impact of large-scale 
tendering on small locally based suppliers led 
the provincial government to announce a six-
month pre-election moratorium on competitive 
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F.L. Ravin Ltd. v. Southwestern Ontario Student Transportation Services 
Ontario Superior Court of Justice 

bidding of school bus services: 
 

“The experience of bus companies in the area served 
by STS was not unique. On June 23, 2011, then 
Minister of Education Dombrowsky announced a six-
month moratorium on the procurement practices and 
established a Task Force to review the experiences to 
date of competitive procurement processes, 
expressing the view that such a review "would be 
beneficial to all parties." The management of STS did 
not welcome this announcement, referring to it during 
a management meeting as a "curveball", possibly 
because it might interfere with the successful 
completion of its five-year plan to which STS had 
committed in September 2010.” (para. 17) 
  
As the court noted, once the moratorium was 
lifted, STS proceeded with a second and then a 
third RFP. The plaintiffs launched their last-
minute injunction challenge in a final attempt to 
stop the evaluation of the third set of proposals: 

“STS issued another RFP for another one third of its 
school bus routes for the 2012-2013 school year. 
None of the plaintiffs' routes were involved in that 
RFP. Thus, after the routes were awarded as a result 
of that RFP, the positions of Ravin and Badder did not 
change. At issue in this motion is the third RFP set to 
close today.” (para. 18) 
 
In determining whether to grant an injunction, 
the court applied the three-part test established 
by the Supreme Court of Canada in the RJR 
MacDonald v. Canada decision:  
 

“The test that I must apply in determining whether an 
interlocutory injunction should be granted is set out in 
RJR MacDonald v. Canada (Attorney General), [1994] 
1 S.C.R. 311. The party requesting the injunction 
must meet all three parts of the test by establishing 
on the record that: 1) there is a serious issue to be 
tried; 2) the party requesting the injunction faces the 
risk of irreparable harm if the relief is not granted; and 
3) the balance of convenience (or inconvenience) 
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between the parties favours the granting of the interim 
injunction.” (para. 19) 
 
In applying the first part of the test, the court 
held that the plaintiffs had established that there 
was a serious issue to be tried by a court, 
particularly since a similar tendering process for 
school bus transportation services in another 
part of the province was already the subject of 
concurrent legal proceedings: 
 

“There is uncontradicted evidence in the material that 
a number of other consortia have put their RFPs on 
hold until there is a decision on the issues that will be 
before the court during the expedited trial to be held 
in the East Region in June, less than three months 
from now. STS appears to be the only consortium in 
the province that has taken such a hard line in 
refusing to extend or delay its RFP for a reasonable 
length of time. It is that hard line that has led to this 
motion before me.” (para. 34) 
  

In turning the second part of the injunction test, 
the court also determined that the plaintiffs had 
established that they could suffer irreparable 
harm if the tendering process was permitted to 
proceed: 
 

“The plaintiffs argue that the manner in which the 
current RFP is structured pre-ordains that they will be 
unsuccessful either in obtaining routes or obtaining 
routes that are economically viable. In either result, 
they will suffer financial ruin, impacting not only on 
their livelihood but on that of their employees as well. 
The affidavits of Ms. Ravin and Mr. Badder set out in 
significant detail the results of the 2011 RFP. Given 
that the 2013 RFP is structured in a similar way to the 
2011 RFP, the plaintiffs argue that the result of the 
current RFP is pre-ordained. The disastrous results 
are more than speculative. In RJR MacDonald, the 
Supreme Court of Canada recognized that loss of 
market share can result in irreparable harm. The 
future of small rural bus lines and the manner in 
which they are tied to their individual communities has 
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been recognized by Deloitte, the Ministry as well as 
The Honourable Mr. Osborne in comments in his Task 
Force Report.” (para. 42) 
 
Finally, in considering the third part of the 
injunction test, the court concluded that 
notwithstanding the impact on STS if an 
injunction were granted, the balance of 
convenience still favoured the plaintiffs since 
STS was well ahead of most other parts of the 
province in adhering to the provincially 
mandated requirement to conduct open 
tendering processes:  
 

“This last factor calls for a court to determine on the 
record before it which of the two parties will suffer the 
greater harm from the granting or refusal of an 
interlocutory injunction, pending a decision on the 
merits. As Fragomeni J. pointed out in the Saan case, 
some of the same considerations apply in the 
determination of this step in the analysis as in the 

consideration of irreparable harm. The defendant and 
the intervenor argue that if an interlocutory injunction 
is granted enjoining the RFP process STS will be 
unable to comply with Ministry Directives, putting STS 
in non-compliance with the law. Further an injunction 
will require STS to negotiate or extend existing 
contracts or otherwise negotiate for the services until 
a final determination of the issues in the proceeding is 
made. As well, STS argues that it is in the public 
interest that STS be allowed to proceed with the RFP. 
Indeed, STS argued at para. 152 of its factum that 
"The granting of an injunction in this proceeding 
impacts on all competitive processes in Ontario and 
threatens the very foundation of the rationale and 
legal requirement for same." STS also asserted that 
an injunction would result in an abandonment of its 
business plan and require it to accept an 
uncompetitive pricing structure for an indeterminate 
length of time. For all of these reasons, STS argued 
that "The harm that the Plaintiffs allege is speculative. 
The harm that STS will suffer is known and real, "... 
thus" the balance of convenience favours STS.” 
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“With respect, I disagree. STS is ahead of most other 
consortia in regard to the number of years it has 
engaged the RFP process in obtaining student 
transportation services. The fact that it may be in non-
compliance with the law, a position also taken by the 
Ministry, is not a compelling reason in the 
circumstances of this case to refuse an injunction at 
this time for a relatively brief period of time. If this 
case is not consolidated with the case set for trial in 
June 2013, I can fix an expedited trial in St. Thomas 
for the week of September 12, 2013. A number of 
other consortia across the province appear to have 
recognized that a final and proper determination by 
the court of the serious issues raised by the plaintiffs 
in this and other actions ultimately best serves the 
public interest. STS will be in no different position 
than the other consortia who voluntarily suspended 
their RFPs. From the evidence before me, STS 
appears to have been the only consortium in the 
province to insist on forging ahead with its RFP in the 
face of questions from potential bidders about the 

fairness of the process, based on the Directives from 
the Ministry itself.” (paras. 47-48) 
 
After determining that the situation met all three 
parts of the injunction test, the court granted the 
plaintiff’s motion and ordered STS to cease its 
tendering process until, at minimum, the 
conclusion of the parallel legal proceedings that 
were initiated against a similar process in 
another region of the province. As this case 
illustrates, while instances where the courts will 
grant an injunction to stop a tendering process 
are rare, they are not unprecedented. 
Furthermore, when successful, such injunctions 
can have a significant impact on government 
operations. In this case, the injunction had the 
impact of effectively suspending competitive 
bidding for school bus transportation services 
across the entire province of Ontario.  
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External Engineers Liable for $2 Million in Extra Costs  
Due to Flawed Technical Disclosure  

North Pacific Road Builders Ltd. v. Aecom Canada Ltd. 
Saskatchewan Court of Queen’s Bench 

In its April 2013 decision in North Pacific Road 
Builders Ltd. v. Aecom Canada Ltd., the 
Saskatchewan Court of Queen’s Bench found 
the defendant engineers liable for $2 million in 
additional project costs incurred by the plaintiff 
contractor due to unforeseen site conditions. 
The case dealt with the construction of 57 km 
ore haul road in northern Saskatchewan. 
Aecom Canada Ltd. prepared the tender call 
specifications and technical information on 
behalf of the owner. The plaintiff, Northern 
Pacific Road Builders Ltd., was the bidder that 
was awarded the project pursuant to that 
tendering process.  
  
As the court summarized in its evidentiary 
findings, while the first two phases of the project 

SCC Edgeworth Rule of Engineer's Disclosure Duty to Bidders - Engineer Liable for Failing to Disclose Relevant Site Condition Data  

were performed with relatively few problems, 
Northern Pacific encountered unforeseen 
difficulties in completing the McArthur River 
haul road, the third and final phase of the 
project, due to problematic soil conditions. 
Those soil conditions caused in an inordinate 
amount of damage to Northern Pacific’s 
construction equipment and resulted in 
additional maintenance costs: 
 

“Once construction started on the McArthur River haul 
road, approximately the middle of June, Mr. Pitts was 
on site from then until demobilization in the first week 
of December 1997. He was the equipment supervisor 
and liaised regularly with the construction foreman on 
what was required for the day. He stated he was all 
over the site every day and mechanics were on site to 
do repairs to the machinery. 
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“He stated the equipment is always in good shape 
when it is shipped to a job site and this was so when 
the equipment was shipped to Key Lake. He stated 
the repairs on Contract No. 259 south of the Wheeler 
River were comparable to repairs on most jobs. The 
ground was sandy and comparable to what he had 
been exposed to in his earlier attendances at Key 
Lake. North of the Wheeler River the soil changed to 
being what he described as "rocky stuff" and the dirt 
changed to rocky stuff that he described as "concrete-
like". South of the Wheeler River they had used 
primarily scrapers in construction. North of the 
Wheeler River they had to bring in loaders, big rock 
trucks, and some excavators. The rockier conditions 
were a lot tougher on equipment. He stated they had 
the floor of a scraper ripped out, broke pins on 
loaders, bent rock guards on excavators, and bent 
hydraulic tank plates. It was tough ground to rip and 
they broke the odd ripper shank, and went through a 
lot of teeth on the rippers. Mr. Pitts brought in four or 
five additional personnel to keep up with the repairs 
required.” (paras. 46-47) 
  

These unforeseen condi t ions caused 
unexpected project delays, which ultimately 
resulted in additional mobilization costs since 
construction had to be extended over the winter 
and into the next construction season. Northern 
Pacific claimed $2 million in additional costs 
against Aecom, alleging that the engineers 
failed to disclose all of the material information 
in their possession that would have assisted it 
in estimating the actual costs of the project 
when it prepared its bid.  
  
In particular, Northern Pacific took issue with 
the failure of UMA (a predecessor company that 
was subsequently purchased by Aecom) to 
disclose the aerial photo maps that were relied 
on by UMA engineers to determine the road 
route. Northern Pacific argued that those maps 
were highly relevant since they would have 
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provided material information regarding the 
types of soil conditions that could be 
encountered in the remote area. It also 
maintained that the failure to disclose the maps 
was particularly prejudicial since the project 
was tendering in the winter months when site 
visits to directly confirm working conditions 
were not possible:  
 
“The position of the plaintiff is that UMA had relied 
extensively on the terrain mapping in the Mollard 
reports in its preliminary design of the haul road, to 
locate potential gravel deposits, and to provide both 
fact and opinion to various regulators from whom 
permission was required before construction of the 
road could proceed. UMA knew the terrain information 
disclosed in the Mollard reports north of the Wheeler 
River was more difficult terrain than south of the river, 
as indicated in its 1994 report referred to at para. 10 
above wherein it stated that the first 25 kilometres 

would be constructed mainly in glaciofluvial material 
while the remainder of the project would be 
drumlinized morainal material. 
 
“The plaintiff states the effect of UMA not disclosing 
this terrain information was compounded by the 
inclusion of the soil samples on the plans and profiles 
submitted in the tender documents (Exhibits P-9, 
P-10 and P-11) which indicated various grades of 
sand only throughout the length of the road, and did 
not disclose the information on the composition of the 
sample from which the sand was obtained, which 
composition included a substantial percentage of 
rock, or the depth of the digging to obtain the sample, 
which varied in accordance with whether or not 
"refusal" was encountered, which information had 
been recorded by its survey crews. The allegation is 
that the soil sample information was an express 
misrepresentation, and the failure to disclose the 
difference in terrain was misrepresentation by 
material omission.” (paras. 115-16) 
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The court agreed with Northern Pacific, finding 
that the engineers had breached the disclosure 
duty they owed to bidders by failing to provide 
the terrain mapping information that they had in 
their possession: 
 
“I accept Mr. Woodcock's evidence that not disclosing 
the Mollard terrain mapping information to bidders fell 
below the standard of what would be expected of a 
reasonable engineer in the factual situation faced by 
UMA. At the time of tender, 37 kilometres of the route 
was inaccessible to them, and was not going to be 
accessible to bidders. UMA had relied on the Mollard 
reports for preliminary design of the route, and used 
the Mollard terrain information to inform the regulatory 
authorities in its 1994 report (Exhibit P-2, Tab 25). In 
this report, it specifically noted the difference in terrain 
material south of the Wheeler River from what existed 
north of the Wheeler River based on the Mollard 
reports, as evidenced by the terrain description in that 
report quoted in para. 10 above. UMA knew that 

terrain information would be important to bidders in 
preparing their bid. While the Mollard reports advised 
against making the terrain information part of the 
tender specifications, it informed how the information 
might be made available to contractors, which 
indicates Mr. Mollard thought it was worthwhile 
making the information available to bidders. All of the 
expert witnesses agree the Mollard terrain information 
was reasonably reliable information. 
 
“Mr. Coquet never did explain why he stated "we" 
never disclose terrain information. Neither Mr. 
Salansky, nor Mr. King, supported such a position. 
Neither of them was specifically asked whether they 
would have disclosed the terrain information in this 
factual situation, but indirectly they answered the 
question by agreeing that a bidder would want as 
much geotechnical information as they could obtain 
on an excavation contract. 
 
“I conclude that UMA's failure to disclose the Mollard 
terrain mapping information to bidders, which was the 

SCC Edgeworth Rule of Engineer's Disclosure Duty to Bidders - Engineer Liable for Failing to Disclose Relevant Site Condition Data  29 



North Pacific Road Builders Ltd. v. Aecom Canada Ltd. 
Saskatchewan Court of Queen’s Bench 

only information on the terrain to be encountered 
along the route that was available, and was 
information that UMA had relied on extensively itself, 
fell below the standard of a reasonable and prudent 
engineer and resulted in a breach of its duty of care to 
bidders on the project, including the plaintiff.” (paras. 
128-30) 
  
After finding that the engineers breached their 
duty of care by failing the disclose information 
that was material to bid cost calculations, the 
court ordered Aecom to pay Northern Pacific $2 
million in damages for Northern Pacific’s 

unforeseen extra project costs. As this case 
illustrates, external engineers retained by an 
owner to assist in a tendering process owe a 
direct duty of care to bidders to ensure that all 
material information in their control is disclosed 
to bidders. In addition to potentially creating 
legal liability for the owners who hire them, 
when external engineers fail to meet their 
disclosure duties, they also face direct liability 
for claims initiated by contractors who were 
prejudiced by the engineer’s faulty disclosures. 
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New Brunswick Ordered to Pay Extras in Court Construction Project 
Brad Gould Trucking & Excavating Ltd. v. Bird Construction Co. 

New Brunswick Court of Queen’s Bench 

In its November 2013 decision in Brad Gould 
Trucking & Excavating Ltd. v. Bird Construction 
Co., the New Brunswick Court of Queen’s 
Bench found the provincial government liable 
for the extra costs incurred by a contractor due 
to unforeseen soil conditions. The case dealt 
with the construction of the Saint John Law 
Courts building in Saint John, New Brunswick. 
While the court found that there were no 
negligent misrepresentations or omissions in 
the original tendering process, it held that this 
was irrelevant when determining extra costs for 
subsequently discovered unforeseen soil 
conditions. The court found that the province 
was responsible for paying for those additional 
costs since the contract provided for additional  

Material Disclosures – No Negligent Misrepresentation or Omission – Extra-Costs Claim Granted Due to Unforeseen Soil Conditions  

payment in the event of such unforeseen 
circumstances: 
 

“I do not disagree with the Province's submission that 
nothing in the Conquest Report has been shown to be 
incorrect. However, I do not agree that it is 
determinative of the claim or that it should result in 
Bird and Gould's claim being dismissed. In my view, 
the correctness of an assumption is not the test. If it 
was, one might ask what need would there be for a 
change in soil conditions clause?” (para. 77) 
 
The court therefore determined that both the 
prime and subcontractor were entitled to 
additional payments under the contact since the 
unforeseen soil conditions required significantly 
more work than was originally contemplated 
during the tendering process. 
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Unfair Incumbent Advantage Leads to $40 Million Lost-Profit Award  
 

Envoy Relocation Services Inc. v. Canada (Attorney General)  
Ontario Superior Court of Justice  

In its April 2013 decision in Envoy Relocation 
Services Inc. v. Canada (Attorney General), the 
Ontario Superior Court of Justice found the 
government of Canada liable for having unfairly 
favoured the incumbent service provider over 
competing bidders by making inaccurate 
disclosures of anticipated work volumes in its 
solicitation document. The case dealt with an 
RFP issued in 2004 for the provision of 
relocation services and contemplated two 
contract awards: the first for the Canadian 
Forces and the second for the government of 
Canada and the Royal Canadian Mounted 
Police. The incumbent service provider, Royal 
LePage Relocation Services (“RLRS”) won both 
contract awards, valued at approximately $1 
billion. A competing bidder, Envoy Relocation 
Services Inc., contested the outcome and 
brought a lost profit claim.  

Disclosure Duty - Inaccurate Disclosure of Anticipated Volumes Unfairly Favours Incumbent in Price Evaluation  

In its lengthy account of the relevant 
background facts, the court noted that the chain 
of events material to the dispute over the 2004 
RFP actually arose during a prior 2002 RFP 
process for the same services. As with the 2004 
process, RLRS was the incumbent service 
provider during the 2002 RFP process. After 
RLRS won the contract award resulting from 
the 2002 process, the government discovered 
irregularities relating to the conflict of interest of 
one of its employees who had attended a boat 
cruise with an RLRS official. The government 
also discovered that the 2002 evaluation 
process was flawed due to an unreasonably 
compressed posting period that unduly 
favoured the incumbent, as well as by the use 
of vague threshold evaluation criteria and 
flawed scoring formulas that resulted in the 
disqualification of all bidders except the 
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incumbent. The government decided to 
terminate the 2002 contract early, which 
resulted in the 2004 RFP process.  
 
As the court observed, a third critical latent 
defect in the 2002 process, which carried over 
to the 2004 process, was the government’s 
failure to accurately disclose the anticipated 
work volumes for the property management 
services component (“PMS”) of the contract. 
PMS were to be provided to those relocated 
employees who, instead of selling their homes, 
chose to rent them out after moving. The price 
evaluation formula in both 2002 and 2004 
called for proponents to bid a percentage figure 
for performing PMS based on an assumed 
number of employees who would require that 
services. However, as the court noted, the 
percentage of relocating employees who opted 
to rent out rather than sell their homes was far 

lower than what the government represented in 
the 2002 and 2004 RFPs. This translated into a 
significant unfair advantage to the incumbent, 
who was privy to the actual low historical 
numbers for PMS and bid no additional charge 
for PMS while the competing bidders bid a fair 
market value based on the volume of work set 
out in the RFPs. As the court concluded, this 
translated into a $42 million pricing advantage 
to the incumbent over the plaintiff Envoy in the 
2002 RFP process and to a $48 million 
advantage over Envoy in the 2004 process: 
 
“PMS was nevertheless seldom used. The Office of 
the Auditor General ("OAG") found that only 183 
relocations of transferees occurred using PMS out of 
a total 81,000 moves in the Canadian Forces for the 
six years from 1999 to 2005. Thus, less than one 
quarter of 1 percent (.00225) made use of the service. 
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“Apparently, PMS as a subject matter received little 
attention from the drafters of the RFPs. I say this 
because the formula found in the RFPs used 
estimated volumes of 7200 moves requiring PMS. 
This amounted to 43,200 projected instances over the 
same six year period described by the OAG. Like so 
much in this lawsuit, no explanation was ever 
provided for this remarkable disparity in PMS volumes 
by a factor of approximately 250 times. 
 
“More remarkable still, Royal LePage Relocation 
Services ("RLRS"), the incumbent in the 1999 Pilot 
Program that was to be converted into a permanent 
program by the 2002 RFPs, bid 0 percent on PMS. 
This meant that PMS would be provided free to 
transferees. RLRS would pay its Third Party Suppliers 
for these services. 
 
“More importantly, it meant that RLRS tendered 0 
dollars for this item as part of its total price 
component. Conversely, the plaintiffs ("Envoy") wrote 
8 percent into the BOP formula. When monetized, this 

amounted to a bid of over $42 million for the same 
services. 
 
“I find that the differential is accounted for by RLRS 
using its insider knowledge of the actual PMS 
volumes; knowledge that it was aware of as 
incumbent. Envoy, on the other hand, bid the fair 
market value of its Third Party Suppliers using the 
grossly over-estimated volumes of PMS described in 
the formula. 
 
“I say that the bid was remarkable, not only by the 
differential in pricing of the parties, but because PMS 
was a "flow-through" service providing no revenues 
for RLRS. This meant that to the extent of the 
differential between the actual value of the services 
over seven years, i.e. around $200,000, and the bid 
price of its competitors, i.e. $42 million, and $48 
million by Envoy in 2004, RLRS had options on how 
to use the "PMS premium".” (paras. 4-9) 
 
The court determined that by allowing RLRS to  
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bid zero for the PMS service category, the 
government had in effect accepted a non-
compliant bid from the incumbent. It also 
concluded that Envoy was prejudiced by the 
misleading PMS volumes and that this 
misrepresentation had undermined the integrity 
of the bidding process: 
  
“I conclude that had accurate PMS volumes been 
provided to non-incumbent bidders, it would have 
become immediately apparent that the PMS tendering 
provisions were a scam by their use of egregiously 
inflated PMS volumes that in no way could be 
described as "estimates". I further conclude that this 
would have resulted in a new PMS formula being 
used and the evaluation conducted on the basis of 
fair provisions. 

 
“As the results of the bidding process were unfair, I 
consider the implied term must exist using the test of 
obviousness developed by the Supreme Court that 

focuses on upholding the integrity of the procurement 
process.” (paras. 1312-13) 
 
The court also determined that the government 
had breached its duty to conduct a fair 
evaluation process since the incorrect volume 
estimates constituted a hidden preference in 
favour of the incumbent:  
 
“Evidence of the unfair advantage in the concealed 
terms of the PMS was again confirmed by Mr. Singh 
knowingly not taking steps to obtain actual volumes, 
or confirm with bidders his knowledge that the 
estimates were grossly misleading and would lead to 
disproportionate outcomes if relied upon. 
 
“Accordingly, I conclude that the Contract A of the 
2004 CF and GOC/RCMP contained a duty of fair and 
equal treatment that concealed preferences to the 
advantage of any bidder should not be contained in 
the tender documents. By reason of the PMS 
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provisions (as well as the method of selection terms) 
contained in the 2004 RFP that provided a concealed 
unequal and unfair advantage to RLRS, the 
defendant violated the implied duty of fair and equal 
treatment.” (paras.  1333-34) 
 
The court rejected the government’s assertions 
that the hidden flaws in the process did not 
constitute unfairness since all of the tenders 
were evaluated consistently according to the 
terms set out in the RFP. Rather, the court 
found that the duty of fairness extends beyond 
the narrow scope of determining whether the 
evaluation was conducted in accordance with 
the terms of the RFP and also includes the duty 
to accurately disclose relevant performance and 
evaluation considerations upon which the bids 
will be evaluated: 
 

“[…] the simplest answer is that the definition of what 
constitutes an unfair evaluation would include an 
 

evaluation carried out on an RFP that includes 
concealed advantages or disadvantages to any 
bidder. Any aspect of the tendering process upon 
which an evaluation is based is part of the evaluation 
process. Accordingly, if the tender terms are 
inherently unfair because of undisclosed preferences, 
the evaluation based on those tender terms is equally 
unfair. The jurisprudence upholds this result.” (para. 
1339)  
 
The court determined that Envoy would have 
won the two 2004 contract awards had RLRS’s 
zero-PMS-cost tender been disqualified as non-
compliant. It concluded that Envoy was entitled 
to lost profits for the 2004 contracts, as well as 
50 percent of its lost profits for the lost 
extension periods under those contracts. The 
court awarded Envoy over $30 million in lost profits. 
 
In its subsequent follow-up judgment in May 
2013, the court increased the lost profit   
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damages award by approximately $1 million 
based on revised lost profit calculations. It also 
awarded over $3 million in pre-judgment 
interest, as well as legal costs at the full 
indemnity scale (rather than at a lower partial 
compensation scale) which amounted to almost 
$4.8 million. As the court noted, awarding legal 
costs at the full indemnity scale is reserved for 
extreme situations of defendant misconduct. 
The court found that the government’s conduct 
in the procurement process and subsequent 
legal proceedings warranted this higher award 
of legal costs in favour of the plaintiff:  
 

“I disagree with the defendant's submission that there 
was no deliberate conduct on its part. The 
concealment of crucial evidence that played a major 
role in the outcome of the case and misled the court 
is grave misconduct. Moreover, this conduct was 
intended to conceal signif icant del iberate 
reprehensible conduct prior to litigation. 

 

“I also reject defendant's submission that the conduct 
of Mr. Goodfellow and Mr. Singh at trial related merely 
to findings of credibility "which are the kind of 
assessment the trial judges are required to make on a 
daily basis" and do not constitute "a rare and 
exceptional circumstance", quoting again the Hunt 
decision as the basis for this argument. 
 
“The Crown's misconduct is not judged merely as an 
everyday credibility finding. The untruthfulness is 
crucial to findings of fact on intention. Moreover, the 
lack of credibility in combination with the attempts of 
concealment, undermine the entire foundation of the 
defendant's case, coming as it does from their two 
key witnesses.” (paras. 99-101) 
 
While the court had ruled against awarding 
punitive damages in its initial judgment, in its 
subsequent judgment, it cited the public’s 
expectation of probity on the part of public 
officials as a significant factor that weighed in 
favour of the higher legal costs award: 
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“… I am taken aback that Federal public servants are 
the perpetrators of the misconduct. I do not think that 
it is an error in principle to hold public servants to a 
"higher" consequence when their behaviour stuns the 
court, because it thought this would not happen from 
persons holding responsible positions of public trust 
and whose actions are intended to be guided by the 
public interest. … . 
 

“Canadians count on our public service acting 
honestly, fairly and with the utmost integrity. It is not 
simply a matter of being competent or achieving 
results through expediency that meets the needs of 
the governmental entities or their personnel at the 
expense of principle. The public sector is expected to 
act on and execute our values in its daily interactions 
with the other components and members of our 
society. When it does not adhere to fundamental 
principles of good governance and fairness in 
important matters such as the procurement of goods 
and services, the courts and the public are shocked, 
breeding cynicism and lack of respect for our 
institutions. …  

“Accordingly, I conclude that the plaintiffs are entitled 
to their costs on a full indemnity.” (paras. 138-39 & 
141) 
  
As this case illustrates, perpetuating a 
previously unfair RFP process by using hidden 
factors that unfairly favour an incumbent 
amounts to a breach of a purchasing entity’s 
duty of fairness and can give rise to significant 
legal exposure when competing bidders launch 
legal challenges. Furthermore, engaging in 
inappropriate conduct to conceal those 
improprieties during the resulting litigation only 
serves to further undermine the credibility of the 
purchasing entity before the court and 
compound legal liabilities. In this instance, the 
total damages awarded amounted to almost 
$40 million, rendering a significant blow to the 
taxpayer, and to taxpayer confidence in the 
government’s procurement processes.  
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Yukon Late Bid Battle 
Yukon (Department of Highways and Public Works) v. P.S. Sidhu Trucking 

Yukon Territory Supreme Court 

In its September 2013 decision in Yukon 
(Department of Highways and Public Works) v. 
P.S. Sidhu Trucking, the Yukon Territory 
Supreme Court ruled that a last-minute low bid 
received by the Yukon government was non-
compliant and not eligible for acceptance. 
Faced with conflicting case law, the government 
brought an application seeking a judicial 
interpretation of the closing time in order to 
determine whether to accept or reject the last-
minute low bidder. As set out in the court 
judgment, the low bidder arrived at the 
government’s Procurement Support Centre at 
approximately 3:55 p.m. The bidder had not 
yet calculated its total bid price and, after 
arriving at the submission counter, 
proceeded to tally the line items in its bid. 
The bidder’s calculator malfunctioned and 
then crashed.  

Tender Compliance – Late Bid Properly Rejected 

The government’s counter staff confirmed that 
they would calculate the total for the bidder as 
long as the line items were all completed properly. 
The bidder submit the bid. It was stamped as 
timely at 3:59 p.m. The bidder then had second 
thoughts about the accuracy of the figures in the 
bid and asked for the envelope to be returned. It 
was. After opening the envelope and confirming 
the figures, the bid was resubmitted and time 
stamped as 4:00 p.m. The issue before the court 
was whether the 4:00 p.m. low bid was on time or 
late. After noting the inconsistency between the 
tender call terms that stated “before” the stated 
deadline of 4:00 p.m. and the wording on the 
online Tender Management System which stated 
“up to and including” 4:00 p.m., the court 
ultimately determined that the express terms in 
the tender call trumped the inconsistency in the 
online posting system: 
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“The first issue to determine is the precise closing 
time for the tender. In my view, the Instructions to 
Bidders-A is clear in s. 2.5, where it states: "tenders 
must be received before the specified time." That time 
is clearly stated in the contract documents to be 4:00 
p.m. To make it clear, s. 2.5 goes on to say, "Tenders 
received after this time will not be considered, 
regardless of the reason...". This means that tenders 
must be received by 3:59 p.m., and tenders received 
after 3:59 p.m. will not be considered. The wording, 
"regardless of the reason", in my view, is intended to 
refer to errors, misunderstandings, or confusion that 
occur, as it did here, where someone asked for a 
sealed, time-stamped bid to be returned, opens it, 
and writes something. I do not find the small print on 
the TMS notice of tender using the words, "up to and 
including 4:00 p.m." to be part of the contract 
documents. The TMS is an online document for 
convenience of bidders that was explicitly not 
warranted, guaranteed, or represented to be 
complete or accurate. The notice of tender in the 

Tender Compliance – Late Bid Properly Rejected 

Whitehorse Star newspaper is not a part of the 
contract. The contract documents are set out in s. 1.1 
of the Articles of Agreement.” (para. 11) 
 
The court also considered the issue of whether 
the original timely bid should have been 
considered fixed and irrevocable and therefore 
capable of acceptance. However, the court 
determined that the bidder’s last minute bid 
withdrawal was fatal to the compliance of the 
original timely bid: 
 

“The second issue to be addressed is whether the 
Sidhu bid, filed at 3:59 p.m. forms the Contract A and 
becomes irrevocable. That, perhaps, would have 
been the case if that was the end of the story. 
Unfortunately, Mr. Bicudo requested that the bid be 
returned, which is a clear breach of the Instruction to 
Bidders-A, which requires a written withdrawal letter 
in s. 1.5 before the tender will be returned, or the 
amendment procedure in s. 2.6 to 2.9, which was not 
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amendment procedure in s. 2.6 to 2.9, which was not 
followed. In any event, the sealed bid was returned to 
Mr. Bicudo, torn open, and he "darkened a zero on 
item number 1". 
 
“While this may have been a perfectly innocent event, 
it is a clear breach of the Instruction to Bidders-A and 
calls into question both the fairness and integrity of 
the bidding process. While Mr. Bicudo may have 
relied on the Yukon Government staff, it was he who 
interfered with the bidding process. The result was 
that the Sidhu bid was filed and date stamped 4:00 
p.m., which is clearly not before 4:00 p.m. 

Tender Compliance – Late Bid Properly Rejected 

“I declare that the Sidhu bid was not filed in time in 
accordance with the Instructions to Bidders-A which 
required a filing time before 4:00 p.m.” (paras. 16-18) 
  
The court therefore concluded that the bid was 
non-compliant and ineligible for acceptance. As 
this case illustrates, the bid submission 
deadline is an inherently high-risk point in the 
tendering process. Purchasing institutions 
should therefore standardize their bid 
submission practices and avoid inconsistencies 
in their stated rules in order to mitigate the risk 
of legal challenges from late bidders.  
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Ontario Court Upholds Rejection of Misrepresenting Bidder  

Rankin Construction Inc. v. Ontario 
Ontario Superior Court of Justice  

In its January 2013 decision in Rankin 
Construction Inc. v. Ontario, the Ontario 
Superior Court of Justice upheld the 
government’s decision to disqualify a bidder 
whose bid contained misrepresentations. The 
dispute dealt with a tender call issued by the 
Ontario Ministry of Transportation for the 
widening of a Highway 406 in the Niagara 
region. Rankin’s low bid was rejected as non-
compliant. It took issue with its rejection and 
sued the Ministry for lost profits. The court 
ultimately determined that the bid was validly 
rejected due to Rankin’s failure to accurately 
disclose the amount of domestic steel it 
intended to use for its project. 
  
As the court summarized, following the public 
opening of bids and prior to the award of a 

Right to Investigate Bidder Representation and Reject Non-Compliant Bid - Rule of Double N Earthmovers Clarified - Application of Tercon Limitation of Liability Test  

contract, a competing bidder and the local road 
builder’s association disputed the accuracy of 
the Canadian content representations in 
Rankin’s tender: 
 

“Following the tender opening, the MTO published a 
list of the bidders showing Rankin as the low bidder 
on both the Total Tender and the Total Adjusted 
Tender. In accordance with the Instructions to 
Bidders, the three lowest bidders were required to 
submit additional documentation to the MTO, 
including a detailed list of its unit prices for the various 
components of the project. These documents were 
utilized by the MTO to carry out a pre-award 
evaluation of the three lowest tenders. 
 

“Some time prior to October 11, 2005 the MTO 
received a complaint from a competing bidder Hard 
Rock Paving ("Hard Rock") that Rankin's bid was too 
low to do the work on the project. Hard Rock followed 
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up with a letter dated October 12, 2005 asserting that 
Rankin's bid was not compliant for failure to include 
H-Piles in its declared Value of Imported Steel since 
H-Piles are not manufactured in Canada, and 
claiming that the contract should be awarded to it as 
the next lowest bidder. The MTO received a letter 
dated October 19, 2005 from the Ontario Road 
Builders' Association ("ORBA") to a similar effect, 
asserting that, if it was found that Rankin's bid did not 
properly declare the foreign origin of the H-Piles, its 
tender should be declared informal, or non-compliant, 
and the contract awarded to the next lowest bidder. It 
is noted that Hard Rock was a member of ORBA but 
Rankin was not.” (paras. 12-13) 
 
The Ministry decided to look behind the 
accuracy of Rankin’s Canadian content 
calculations. It found that the concerns were 
valid. The Ministry ultimately determined that 
Rankin’s low bid should be rejected in order to 
preserve the integrity of the bidding process: 
  

“Mr. MacLean and Mr. Hennum each testified that the 
primary consideration behind the Ministry's decision 
was the perceived need to maintain fairness among 
all bidders and the integrity of the tender process. In 
reference to the discretion clause at para. 11.1 of the 
Instructions to Bidders, by which the MTO retained 
the right to reject any or all tenders and to waive 
irregularities "in the Ministry's interest", Mr. MacLean 
testified that the key interest of the Ministry at the time 
was the maintenance of the integrity of the bidding 
process. He considered that a waiver by the Ministry 
of the non-compliance in Rankin's bid would not be 
fair to all bidders. He questioned how confidence in 
the Ministry's tender process could be maintained 
among contractors if the Ministry, having received a 
complaint about a non-compliant bid, chose to ignore 
the issue and accept a bid determined to be non-
compliant.” (para. 19) 
  
Rankin challenged its disqualification, arguing 
that that the Supreme Court of Canada’s 
precedent-setting decision in Double N 
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Earthmovers v. Edmonton (City) prohibited 
purchasers from looking behind representations 
made in a bidder’s tender. The court disagreed, 
noting that the Supreme Court of Canada’s 
Double N decision held that purchasers were 
not required to investigate allegations of 
misrepresentation and non-compliance raised 
by competing bidders, but that they continued 
to have the right to do investigate where 
concerns over the val idi ty of bidder 
representations arose. In distinguishing the 
facts in the dispute from those in Double N, the 
court noted that in the latter, the City of 
Edmonton was sued after it failed to look 
behind the low bidder’s misrepresentation but 
that in this case the Ministry had chosen to 
exercise its right to make further inquiries after 
receiving bids: 

“The situation in the present case is different. The 
question is not whether there is a duty owed by an 
owner to all tenderers to carry out investigations of 
bids for non-compliance, but rather whether an owner 
is disentitled to carry out such an investigation, and 
whether, if it does so at the instance of a rival bidder, 
it thereby breaches an obligation to the low bidder 
whose bid is found to be non-compliant as a result of 
the investigation.” (para. 28) 
  
In court justified its rejection of Rankin’s 
assertion that purchasers were prohibited from 
investigating the accuracy of tender compliance 
information in a bid since turning a blind eye in 
the face of concerns over misrepresentation 
would undermine confidence in the tendering 
system: 
 

“In my view, to require an owner to stay its hand and 
refrain from making enquiries in the face of 
information that it will be impossible for a bidder to   
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fulfil a material requirement of its bid, and to award 
the contract to such a bidder, does not promote the 
integrity of the bidding process. Public sector owners, 
such as the MTO in this case, have a long-term 
interest in protecting of the integrity of the bidding 
process. Their concern is not necessarily restricted to 
the individual project under consideration, but with the 
maintenance of a vigorous and competitive tendering 
process on future projects. Anything which would 
dissuade potential bidders from participating in the 
bidding process in the future, due to a perception of 
unfairness in the process, would not be in the public 
interest.” (para. 39) 
 
In rejecting Rankin’s argument, the court 
agreed with the Ministry’s assertions that 
purchasers have the right to investigate valid 
concerns over bidder misrepresentations that 
related to compliance of the bid: 
 

“To impose a blanket prohibition on the right of a 
 

tender-calling authority to investigate whether it is 
possible for a bidder to fulfil the terms of its tender 
would threaten the integrity of the bidding process by 
encouraging the submission of bids which, while 
compliant on their face, may give bidders an unfair 
advantage over other bidders. To maintain an 
entitlement, but not an obligation, for an owner to 
investigate whether compliance is possible, would 
encourage bidders to rigorously prepare and 
scrutinize their bids to achieve compliance or run the 
risk of having their bids ruled to be non-compliant. 
 

“To entitle owners to investigate allegations of non-
compliance, but not require them to do so, would 
address the concern expressed by the majority in 
Double N respecting the danger of unwarranted 
attacks by rival bidders resulting in possible unequal 
treatment of bidders and frustration of the process, by 
giving owners to right to choose to investigate only 
allegations of non-compliance considered to be 
legitimate and bona fide.” (paras. 42-43) 
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In coming to its conclusion, the court also 
determined that the Ontario government’s 
Procurement Directive and Procurement 
Operating Policy did not prohibit such 
investigations and that, in any event, these 
internal procedures were not expressly 
incorporated into the tender call rules and were 
therefore not part of the rules of the particular 
tendering process.  
  
The court ultimately determined that Rankin’s 
bid contained material factual inaccuracies 
since it understated the amount of foreign steel 
required to do the work. This led to the 
inaccurate calculation of the Canadian content 
for the purposes of the 10 percent domestic 
preference and thereby impacted the price 
calculation in Rankin’s bid. The court therefore 
determined that the Ministry had properly 

rejected the bid as non-compliant due to those 
misrepresentations: 
 

“The accuracy of the Declared Value of Imported 
Steel is therefore crucial to the determination of the 
low bidder, as it bears directly on the Adjusted Total 
Tender of each bidder. An understatement by a bidder 
of its Declared Value of Imported Steel would 
therefore give that bidder an advantage over others in 
the tender process. 
 

“The PPCC formed an integral and fundamental 
element of the tender scheme for the project. Non-
compliance with the requirement to provide an 
accurate Declared Value of Imported Steel would 
therefore be regarded prima facie as a material non-
compliance. Because of the importance of the PPCC 
to the tender scheme, the MTO was entitled to rely on 
an expectation that submitted declarations of the 
value of imported steel would be accurate.” (paras. 
62-63) 
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As the court noted, taking the facts in Rankin’s 
bid at face value would have resulted in an 
improper evaluation and improper award. The 
Ministry was therefore justified in looking behind 
the representations and rejecting Rankin’s bid. 
 
In concluding its decision, the court also applied 
the governing three-part test from the Supreme 
Court of Canada’s Tercon Contractors Limited v. 
British Columbia (Transportation and Highways) 
decision and determined that even if the bid 
had not been validly rejected, the limitation of 
liability provision in the Ministry’s tender would 
have shielded the Ministry from liability to 
Rankin for lost profits. This conclusion is in line 
with prior decisions where the courts have ruled 
in favour of enforcing legal disclaimer clauses in 

tendering disputes after already concluding that 
there was no breach of the rules and no liability 
in the first place. However, the enforceability of 
such clauses is far less certain in instances 
where a breach of the rules and liability have 
been found by the court and the award of 
damages turns on the enforcement or non-
enforcement of a liability disclaimer. As the 
controversial split decision in Tercon illustrates, 
when a court determines that a purchasing 
entity has broken the rules and the liability 
disclaimer stands as the final barrier between a 
prejudiced bidder and a lost-profit award, the 
enforceability of that provision is far from 
certain. Purchasers would therefore be wise not 
to put too much weight behind this aspect of the 
court’s decision in the Rankin case.  
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Saskatchewan Court Rejects Summary Dismissal in Tender Compliance Lawsuit 
 

Surespan Construction Ltd. v. Saskatchewan  
Saskatchewan Court of Queen’s Bench 

In its January 2013 decision in Surespan 
Construction Ltd. v. Saskatchewan, the 
Saskatchewan Court of Queen’s Bench 
rejected the government’s application for 
summary dismissal of a claim launched by a 
bidder whose bid was rejected as non-
compliant.  
  
The case dealt with a tender call for the 
construction of the structural steel for a bridge 
across the South Saskatchewan River near St. 
Louis, Saskatchewan. The plaintiff, Surespan, 
submitted an $8.4 million bid but was rejected 
on the grounds that the bid failed to provide the 
required proof of the welding certification. 
Surespan challenged its rejection, arguing that 
the welding certification was a contract 
performance term that was relevant only once a 

Tender Compliance - Tender Compliance Requirement Distinct From Contract Performance Requirement  

contract was awarded and was not required 
with the submission of bids. As the court noted, 
the relevant requirement read as follows: 
 

“The Special Provisions section of the Invitation to 
Tender package contained various clarifications, 
directions, specifications, rates, work rules and other 
provisions that would apply to the contractor. One 
such provision stated:  
 

‘2.  CONTRACTOR QUALIFICATIONS  
2.1 Further to General Provision 1200.3, the 
Contractor shall be certified by the Canadian 
Welding Bureau to the requirements of CSA 
Standard W47.1-92, Division 1.’” (para. 13) 

 
The government argued that the lawsuit should 
be dismissed since the welding certification had 
to be provided at the time of bid submission and 
the bidder’s failure to meet the requirement  
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rendered it bid non-compliant and doomed its 
lawsuit to failure. The bidder countered by 
arguing that the timing of the requirement, and 
its alleged non-compliance, was not clear and 
required a full trial to properly determine the 
issue: 
 

“The plaintiff responds that the bid competition did not 
require it to hold the specified welding certification at 
the time it submitted its bid. All that was required, the 
plaintiff says is that it provide an assurance that its 
fabricator, when engaged, would be properly certified. 
Therefore, the plaintiff says, its bid was compliant with 
the terms of the tender Competition. Alternatively, the 
plaintiff argues that if its bid was not compliant with 
the terms of the Competition, the non-compliance 
could be, and was in fact, waived by the defendant. 
 

“In support of its argument that the requirement for 
the welding certification contained in Special 

Provision 2.1 was not material, the plaintiff notes that 
it was not found in the list of criteria in subsection 
1200.1.3 of the Invitation to Tender - that is, the 
criteria which, if not complied with, would result in 
rejection of the bid. The plaintiff also notes that the 
requirement for the welding certification did not apply 
to a Bidder, but to a Contractor - a term that by 
definition applied to those who have been awarded a 
contract. This, it says, should lead to the inference 
that the welding certification could be obtained after 
the award. Finally, the plaintiff argues that the 
requirement for the welding certification was 
effectively waived when the defendant's "A/Deputy 
Minister" accepted the recommendation that the 
plaintiff receive the contract. 
 

“For these reasons, the plaintiff says that its claim 
should not be struck under Rule 173(a) because it is 
not plain and obvious it will not succeed.” (paras. 
20-22) 

Tender Compliance - Tender Compliance Requirement Distinct From Contract Performance Requirement  49 



Surespan Construction Ltd. v. Saskatchewan  
Saskatchewan Court of Queen’s Bench 

In considering the arguments, the court 
ultimately sided with the bidder and rejected the 
government’s application for summary dismissal 
of the lawsuit. It found that the alleged non-
compliance was not obvious when reading the 
relevant tendering provisions and ordered the 
matter to proceed to trial so that all of the 
relevant evidence could be considered: 
 

“In my view, the answers to these questions are not 
as plain and obvious as the defendant suggests. No 
doubt the defendant is in a position to make a number 
of persuasive arguments. In addition to its arguments 
based on material non-compliance, it may argue that 
because the plaintiff's bid was submitted subject to 
the qualification that it would acquire the welding 
certification at some point in the future, the bid was a 
"conditional or qualified" one that had to be rejected 
under subsection 1200.1.3 of the tender provisions. It 
may argue that the plaintiff was not asked to provide 
"clarification" of its welding certification status under 

subsection 1200.3 of the tender provisions, but to 
furnish "other required information" under subsection 
1200.4.1.5, leaving it open to reject the bid under 
subsection 1200.4.2. (I have earlier noted that 
although the plaintiff's reply was filed on this 
application, the defendant's request was not.) 
However, if the nature of the defendant's request is to 
be an issue, it will have to be dealt with by way of 
evidence in due course rather than on an application 
under Rule 173(a). 
 

“Notwithstanding these and other potential 
arguments, based on the principles of tender law 
raised by the pleadings and documents in this case it 
is uncertain whether the Special Provisions of the 
tender were intended to apply to Contract A, 
containing the terms and conditions governing the 
tendering process, or to Contract B, detailing the 
goods to be supplied and the manner in which the 
work was to be carried out. Many of the special 
provisions relate to the practices and procedures to 
be followed after the award and during construction,  
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and by their very nature were incapable of 
enforcement at the time of the submission of the bid. 
 

“While it is arguable that Special Provision 2.1 was 
different from other special provisions in that it was 
intended to eliminate any bidders from the 
competition who did not already hold the specified 
welding certification (that is, its purpose was to pre-
qualify bidders), that conclusion is not apparent from 
the tender provisions. “ (paras. 32-34) 
 
As this case illustrates, purchasing institutions 
should ensure that their solicitation documents 
clearly identify and define bid submission 
requirements since these requirements inform 
the compliance of a bid and the valid rejection 
of bids for non-compliance. To avoid post-bid 
controversies and potential litigation, tender 
compliance requirements should be clearly 
distinguished from: (i) requirements that must 

be met by only the selected bidder prior to 
contract award and; (ii) requirements that must 
be met after contract award during contract 
performance. As the court concluded, in this 
instance, the tender call terms failed to clearly 
specific when the proof of welding certification 
was required. Compounding the confusion in 
interpreting the requirement was the government’s 
use of the term “contractor” (implying a post 
selection or award requirement) rather than 
“bidder” (which would imply a pre-award 
requirement that had to be satisfied at the time 
of bid submission or, at minimum prior to 
contract award). Since the timing of compliance 
was unclear, the government was unable to 
convince the court that the rejected bidder’s 
claim was obviously doomed to fail and should 
therefore be summarily dismissed.  
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Ontario Court Grants Summary Dismissal in Non-Compliance Lawsuit  
1634584 Ontario Inc. v. Canada (Attorney General) 

Ontario Superior Court of Justice 

In its November 2013 judgment in 1634584 
Ontario Inc. v. Canada (Attorney General), the 
Ontario Superior Court of Justice granted the 
federal government’s application for summary 
dismissal of a lawsuit filed by a rejected bidder. 
The case dealt with a Department of Public 
Works and Government Services tender call for 
the lease of office space in Peterborough, 
Ontario. The government determined that all of 
the initial bids were non-compliant and decided 
to cancel the process and retender. The 
plaintiff, 1634584 Ontario Inc., had submitted a 
bid on the initial cancelled process but decided 
not to bid on the retender. Instead, it sued for 
$4 million in lost profits over the initial 
cancellation. The government brought a motion 
for summary judgment, arguing that the 
plaintiff’s bid was non-compliant, that its claim 
therefore could not succeed and that its lawsuit 

Tender Compliance – Counter-Offer Non-Compliance – Successful Summary Dismissal Defence 

should accordingly be dismissed. The court 
agreed. It found that it could assess the case 
based on the summary motion documents and 
that there was no need for the matter to 
proceed to trial: 
 

“In this case, the issue is whether PWGSC breached 
its duty of fairness and good faith owed to 163 by the 
manner in which it administered the tender. The 
evidence 163 relies on to show bad faith is that 
PWGSC disqualified 163's bid despite 163's 
commitment to develop the leased premises on time; 
clarification was not sought from 163 regarding the 
severance condition in its APS contrary to DOJ-
Legal's advice; Winterstein forwarded emails inquiring 
about Farhi's bid; PWGSC failed to communicate 
acceptable APS conditions and the winning bidder 
would be awarded tenant improvement work; and 
Ellis chose not to answer whether she agreed with the 
decision to disqualify 163 on cross-examination. 
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“PWGSC's evidence that it administered the tender 
properly and fairly is contained in the Tender Package 
(which establishes the rights of PWGSC and the 
duties and obligations between the parties); 163's 
APS; Ellis' confirmation that she did not feel 
comfortable with Farhi; and other tender-related 
documentation suggesting that another bidder would 
have won the first tender if the bids were accepted. 
 

“Based on the record before me, there is little, if any, 
conflicting evidence requiring multiple findings of fact. 
There are limited witnesses, the nature of the 
allegations is straight forward, and the issues can be 
appropriately resolved upon review of the Tender 
Package. The trial process, in my view, given that this 
is a document-driven case, it is not necessary for a 
motions judge to become familiar with the duty of 
fairness issue. 
 

“The relevant, key evidence necessary to make a 
determination is largely preserved in written form in 
the record. This consists of 163's APS; the Tender 

Tender Compliance – Counter-Offer Non-Compliance – Successful Summary Dismissal Defence 

Package; the communications of PWGSC, DOJ-
Legal, 163, and Farhi; as well as the cross-
examination transcripts of Ellis. Oral evidence of all 
individuals involved with the tender process including 
employees, managers, and supervisors is not, in my 
view, necessary in order to reach a decision.” (paras.
39-42) 
  
The court’s summary dismissal determination 
turned on whether the rejected bidder’s tender 
was non-compliant. While the government’s 
solicitation document reserved the right to seek 
post-bid clarifications, the court concluded that 
this reserved right did not place the government 
under a positive legal duty to seek clarifications 
about information provided in a bid: 
 

“Flowing from PWGSC's receipt of bids, PWGSC had 
a clear duty to treat all the bidders in the tender 
process fairly and equally. This, in my view, does not, 
however, mean that PWGSC owed a specific duty to 
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properly evaluate and understand 163's bid nor does 
it mean that PWGSC was required to seek 
clarification from 163 regarding the severance 
condition. Since section 10.1 of the Invitation gives 
PWGSC the choice to seek clarification about any 
information provided by bidders, PWGSC's choice not 
to follow up with 163 was within their discretion. The 
advice from DOJ-Legal stated that PWGSC could 
seek clarification from 163, not that PWGSC was, in 
fact, required or obligated to seek such clarification. 
This is an important distinction.” (para. 46) 
  
The court ultimately agreed with the government’s 

Tender Compliance – Counter-Offer Non-Compliance – Successful Summary Dismissal Defence 

assessment that the plaintiff’s bid was non-
compliant since, among other things, it 
contained conditions or qualifications to the 
requirements set out in the tender call 
document that rendered it non-responsive. As 
this case illustrates, tender non-compliance can 
serve as a complete answer to a rejected 
bidder’s claims and, when that non-compliance 
is clear on the written record, can be the basis 
for a successful summary dismissal by a 
defendant purchaser of a rejected bidder’s 
claim.  
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Federal Court of Appeal Orders Trial in $250 Million Lost-Profit Bias Claim 
 

TPG Technology Consulting Ltd. v. Canada 
Federal Court of Appeal 

In its July 2013 decision in TPG Technology 
Consulting Ltd. v. Canada, the Federal Court of 
Appeal reversed the September 2011 decision 
of the Federal Court of Canada, which had 
previously dismissed an unsuccessful bidder’s 
claim of bias in a government evaluation 
process. The claim dealt with a federal 
government procurement process valued at 
approximately $428 million for the acquisition of 
information technology engineering and 
technical support services. An unsuccessful 
bidder launched an action seeking over $250 
million in damages against the federal 
government. The losing bidder claimed that PPI 
Consulting Ltd. (“PPI”), the external consulting 
firm retained by the government to assist in the 
evaluation process, was biased against it and 
lowered its score during consensus scoring 
sessions.  

Prior Dismissal Reversed by Court of Appeal - Tender Compliance - Post-Award Conduct Relevant to Winning Bidder’s Compliance  

As the trial court detailed, the plaintiff claimed 
that the consensus scoring had been arbitrarily 
applied by PPI, who they claimed had a pre-
existing bias against them as a “body shop”: 
 
“TPG claims that PPI, the third party facilitator “had a 
manifest bias against awarding the contract to TPG 
and disparaged TPG as a ‘body shop’” (see Powell 
affidavit para 15). The evaluation consisted of a 
consensus score model whereby the five evaluators 
would meet to discuss their individual scores and then 
arrive at a consensus score. TPG alleges that these 
consensus scores were arbitrarily applied to 
unjustifiably reduce TPG’s scores. Additionally, PPI 
maintained control over the evaluation record and at 
some point changes were made to the evaluation 
record that resulted in lower scores for TPG.” (para. 65) 
 
The plaintiff alleged that the government had 
selected the consensus scoring method  
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because its high subjectivity allowed personal 
biases to infiltrate the evaluation. In support of 
its allegations, the plaintiff pointed to 
disparaging public remarks attributed to the 
president of PPI as evidence that bias had 
tainted the evaluation process: 
 
“The appropriateness and effectiveness of consensus 
method itself, specifically chosen by PWGSC in an 
effort to produce the fairest result by ensuring that 
evaluators are using a consistent understanding of 
the requirements, is questioned by TPG. During the 
hearing, counsel for TPG advanced the argument that 
PWGSC intentionally selected the consensus model, 
the most subjective model in their view, as a way to 
allow personal bias and preferences to infiltrate the 
process. The bias was one against “body shops” - 
TPG maintaining that Mr. Tibbo might have had a 
prejudice against small companies and “body shops” 
as Mr. Howard Grant, president of PPI was quoted in 
an industry publication in 2009, as speaking 
disparagingly of “body shops.”” (para. 87) 

 

With respect to the consensus scoring 
sessions, the court noted that PPI presided 
over group discussion to address instances 
where the five evaluators had arrived at 
different scores. While the court noted that 
some errors occurred during PPI’s tabulation of 
the consensus scores, it also cited affidavit 
evidence submitted by the individuals who were 
involved in the process who swore that, 
contrary to the plaintiff’s allegations, they had 
not been influenced by anyone to alter the 
plaintiff’s scores or manipulate the outcome of 
the evaluation: 
 
“When the consensus phase was completed, the pre-
set weights were applied to the scores and the results 
were added to reach the final score for each bidder. 
The consensus phase took place between September 
22 and September 27, 2006. During the meetings, Mr. 
Tibbo was assisted by Ms. Mairi Curran, who entered   
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individual scores into the PPI computer. The 
computer was connected to a projector which 
displayed the monitor on a screen for all of the 
evaluators to see. If all five evaluators entered the 
same score, that would be recorded as the 
consensus score. When the scores were different, a 
moderated discussion ensued. Mr. Tibbo recorded the 
consensus scores in a paper back-up referred to as 
the Master Evaluation Binder. The evaluators would 
then record the consensus score in their individual 
binders. 
 
“Although PPI would normally print out a copy of the 
report on site for the evaluators sign-off, Mr. Tibbo 
explained that they did not have access to a printer at 
that facility where the technical evaluation took place. 
Consequently, Mr. Tibbo printed off copies of the 
report on October 2, 2006 and provided them to Mr. 
Hamid Mohammad, Contracting Authority for 
PWGSC. On October 3, 2006 Mr. Tibbo e-mailed Mr. 
Mohammad a summary spreadsheet. The data had 
been manually entered into the spreadsheet. On   

October 12, 2006 the final results spreadsheet was 
provided - this was extracted directly from the 
ERGOV software onto the spreadsheet. 
 
“Mr. Tibbo admits that there was an error in the 
spreadsheet that he manually compiled on October 2, 
2006. What he initially thought was a rounding error 
turned out to be a transposition error. This error, 
however, had no effect on the final technical result. 
Additionally, the final October 12 spreadsheet did not 
contain any human errors. 
 
“A meeting was held on October 27, 2006 to address 
the concerns of Mr. Mohammad. Substantiating 
comments were provided for some consensus scores 
as a result, but no scores were changed. The 
evaluators then signed off on each bid. Mr. Tibbo 
swears in his affidavit that at no time prior during or 
after was he approached by or influenced by anyone 
seeking to secure a particular outcome, nor did he 
witness any such activity. Similarly, Mr. Bartlett  
provided an affidavit testifying to the fairness and  
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transparency of the evaluation process.” (paras. 
74-77) 
 
The trial court rejected the plaintiff’s allegations 
of impropriety in the evaluation process, finding 
that the plaintiff failed to prove its theory of a 
tainted and biased evaluation:  
 

“In my view, TPG has failed to provide any evidence 
that supports their theory that there was some kind of 
wrong-doing on the part of the PWGSC either during 
the evaluation process or following contract award. 
TPG’s theory seems to largely rest on the claim that 
PWGSC was biased against TPG and that the 
technical evaluation scores were changed at some 
point. TPG cannot explain where the alleged bias 
came from or how it was manifested, nor can TPG 
explain who changed the marks, or when and how 
they were changed. The theory that they were indeed 
changed is based on the fact that the “official” 
technical scores differed from allegedly rumoured and 
expected scores. 

 

“During his examination for discovery, Mr. Powell 
admitted that he had no concerns with the honesty 
and integrity of any of the five evaluators, but was 
concerned that there was some kind of re-evaluation 
after the evaluators submitted their scores, resulting 
in arbitrarily lowered scores for TPG. Mr. Powell 
surmises that Mr. Tibbo changed the scores since he 
controlled the scores at the time they must have been 
changed (see tab 3 of the Relevant Portions of the 
Examination of Donald Powell) and that he was likely 
directed to change the scores by PWGSC officials. 
Mr. Powell was unable to elaborate on who might 
have directed Mr. Tibbo to change the scores, 
answering question 419 on examination for discovery, 
“I imagine he was directed, but I don’t know who 
directed him, I don’t know, you know, I’m not the FBI, I 
can’t find out who told him to do it.” (Applicant’s 
Motion Record, pg 2107). The questioning continued: 
 

“Q: And how do you know, sir, what basis do you 
allege that, in fact, the scores were changed by 
anybody? 
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“A: Because the scores are simply impossible to 
believe, for starters. And they don’t make sense on 
certain wise and the bias against our score was 
obvious. 
 

“Q: Is it not possible, sir, that the original five 
evaluators came to what you’ve described as the 
impossible results and that Mr. Tibeault [sic] had 
nothing to do with it? 
 

“A: No, it’s not possible. Jim Bezanson told us what 
the scores were like, and he was really in charge of 
the evaluation team. He had no idea what the new 
scores were like, not a clue. He knew what the old 
scores were like, the real scores. 
 

“Mr. Powell and Mr. Stanley Estabrooks, Infrastructure 
Manager at TPG, refer to Jim Bezanson as the ETS 
RFP Evaluation team leader throughout their 
affidavits. The Crown clarified at the hearing that Jim 
Bezanson was in fact, just a member of the five-
person evaluation team. Mr. Bezanson left PWGCS 
after receiving a job offer at Canada Post in mid- 
 
 
 
 

November 2006, after the evaluation had been 
completed. The above exchange refers to a 
telephone conversation that Mr. Estabrooks initiated 
with Mr. Bezanson in March 2007, during which Mr. 
Bezanson allegedly expressed surprise that CGI was 
rumoured to have received a much higher technical 
score, as he was under the impression that the 
results of the technical evaluation were, “very 
close” (see Estabrooks affidavit at para 22). Mr. 
Estabrooks conceded on cross-examination that he 
did not know what Mr. Bezanson meant by “very 
close” (Applicant’s Motion Record, Vol 7, pg 1975). 
Mr. Estabrooks nonetheless relayed the contents of 
this conversation to Mr. Powell who concluded as a 
result, that the technical scores had been changed 
without Mr. Bezanson’s knowledge or participation 
and that litigation was necessary to determine exactly 
how the “official” technical scores had been derived, 
and how they had been changed without Mr. 
Bezanson’s knowledge. 
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“I am not satisfied that TPG is able to provide any 
evidence beyond mere speculation and conjecture to 
suggest that a trial is warranted to further flesh out 
this allegation. The theory that the scores changed is 
based on vague, second-hand information extracted 
in the course of a personal phone call interpreted with 
the most conspiratorial gloss. I am sure that TPG was 
disappointed with the results, and this disappointment 
has largely fuelled this litigation.” (paras. 78-81) 
 
The trial court therefore dismissed the plaintiff’s 
$250 million claim against the government.  
 
However, the Federal Court of Appeal disagreed 
with the trial court’s conclusions, finding that it 
had misapplied the rule for summary judgment 
and that there remained issues regarding 
liability that warranted a full trial: 
 

“The judge's description of TPG's claim for damages 
for breach of contract in relation to the bid evaluation  
process refers to allegations of bias and inexplicable 

changes to the evaluations. However, that is not a 
complete description. The complaint in substance is 
that the bids were not fairly evaluated. Although the 
Crown adduced considerable evidence in an attempt 
to establish the integrity of the evaluation process, 
that evidence did not squarely answer all questions 
about the fairness of the bid evaluations. 
 

“I will illustrate this point by one example: the 
documents that refer to the evaluation of the bids in 
respect of sections 3.3.3 and 3.3.5 of the request for 
proposals. Those provisions deal with performance 
and service level metrics. TPG alleges, and the 
Crown does not deny, that the scoring of those 
provisions was of critical importance in the final 
ranking of the bids. If they were unfairly evaluated, it 
is probable that the entire bid was unfairly evaluated. 
 

“The record discloses some evidence of confusion on 
the part of the evaluation team about the meaning of 
sections 3.3.3 and 3.3.5 and how they ought to be 
scored, which indicates a controversy about their 
correct interpretation. It is not denied that there was   
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some confusion in that regard in the course of the 
evaluation process. 
 

“More importantly, however, there is evidence that 
could support the allegation of TPG that the final 
scoring of those items is not reasonably 
justifiable.” (paras. 9-12) 
 
In determining that there remained outstanding 
issues that warranted at trial, the Federal Court 
of Appeal also clarified the Supreme Court of 
Canada’s rule from Double N Earthmovers v. 
Edmonton (City) and held that post-award 
conduct could be relied on as evidence of 
whether a winning tender was compliant or non-
compliant. This point was material to whether 
there were issues that required a trial since the 
winning bidder had allegedly planned to use 
TPG’s former employees in the performance of 
the awarded contract. As the Federal Court of 
Appeal observed, the availability of those  

employees was something that was far from 
certain and therefore brought the compliance of 
the winning tender into question: 
 

“According to TPG's interpretation of the relevant 
provisions in the request for proposals, a bid is non-
compliant unless, when the bid is submitted, each of 
the bidder's proposed resources is either an 
employee of the bidder, an individual who had 
consented to be named as a resource, or an 
individual whose employer had so consented. This 
necessarily implies, in TPG's submission, that a bid is 
non-compliant if the bidder proposes to rely on 
incumbent resources (that is, the resources of TPG) 
for whom consents do not exist and cannot be 
obtained. The Crown does not agree with that 
interpretation of the provision. 
 

“The Court was referred to a number of provisions in 
the request for proposals and related documents that 
are said to assist in defining the bidder's obligation to 
establish that if awarded the contract it will have the  
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resources to perform the services required by the 
contract. However, in my view the contractual 
documents are ambiguous on that point, and 
therefore the merits of TPG's proposed interpretation 
cannot be determined in the absence of a full 
evidentiary record. That is sufficient to establish the 
existence of a trial issue on a fundamental aspect of 
TPG's claim.” (paras. 19-20) 
 
As this case illustrates, while losing bidders 
who allege improprieties in an evaluation 
process bear the onus of proving their 
allegations, the Federal Court of Appeal’s ruling 
provides the plaintiff with the opportunity to 
have its day in court to substantiate its bias 
allegations. Given the $250 million lost profit 
claim that hangs in the balance, a future finding 
of bias by the trial court could prove costly to 
the government.  

Irrespective of the final outcome of this 
controversial case, purchasing institutions 
should take note that public comments made by 
their officials and by their consultants can be 
used against them in legal proceedings in an 
attempt to impugn the integrity of an evaluation 
process. Furthermore, when employing 
consensus scoring, purchasing institutions 
should ensure that such processes are 
implemented with a high degree of diligence 
since: (i) scoring changes arising out of 
consensus scoring can be subject to a legal 
challenge; and (ii) tabulation errors arising out 
of such sessions, however innocuous or 
inadvertent, can be used against the institution 
to launch protracted legal proceedings and 
create significant legal exposure.  
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Summary Dismissal Rejected in Nuclear Project Dispute 
Canada Forgings Inc. v. Atomic Energy of Canada Ltd. 

 Ontario Superior Court of Justice 

In its August 2013 judgment in Canada 
Forgings Inc. v. Atomic Energy of Canada Ltd., 
the Ontario Superior Court of Justice dismissed 
a motion for summary judgment brought by the 
defendant purchasing institution, Atomic Energy 
of Canada (“AECL”). The case dealt with a 
tender call issued by AECL for the refurbish-
ment of the Bruce “A” nuclear reactor. The 
original bids lapsed prior to a contract award. 
AECL then entered into direct negotiations, 
ultimately awarding a contract to a supplier who 
had submitted a higher original bid than 
Canforge Forgings Inc. Canforge sued for its 
lost profits, arguing that AECL had breached its 
Contract A fairness duties by not awarding it the 
contract and by cutting it out of the post-bid 
process that led to an award to another bidder. 
AECL brought an application for summary 
judgment, arguing that the original bids had  

Contract A Intention Analysis – Summary Dismissal Denied – Facts Too Complex for Speedy Resolution 

expired and that it was therefore free to directly 
negotiate with prospective suppliers: 
 

“CanForge argues that AECL owed a duty of fairness 
to it. It arose when AECL issued a tender for bids for 
the end fitting assemblies. It stated that this arose on 
September 1, 2004; at that time Donlee, CanForge 
and Patriot submitted bids. 
 

“At that time and during the period of time there was a 
Contract "A" relationship between the bidders and 
AECL. It becomes a Contract "B" when, and if, AECL 
enters into an agreement with one of the bidders. 
 

“Paul Emanuelli in his book Government Procurement 
Third Edition, wrote at page 768 the following: 
  

‘The primary indicator of a Contract A process is 
the requirement that bidders submit tenders that 
will be legally binding, typically for a 
predetermined amount of time set out in the 
tender call. However, a tender call may be 
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ambiguous and may not contain express 
language regarding the intention of the parties, 
the binding nature of a tender, the irrevocability 
period or the legal sanctions that may attach to 
a bidder's failure to honour its tender. 
 

‘Since each case is considered on its own facts, 
no decision to date has provided a complete list 
of factors, nor have the courts conclusively 
indicated whether any particular factor is in 
itself determinative of the overall intention of the 
parties. However, based on the general 
concepts articulated in the decisions that have 
considered this issue, the factors that courts 
typically look for when determining whether the 
purchaser intended to create Contract A 
include: 
  
1)  The use of traditional tendering terms, 

phrases and concepts, particularly those 
historically associated with the construction 
industry bidding process. 

Contract A Intention Analysis – Summary Dismissal Denied – Facts Too Complex for Speedy Resolution 

2)  Formal procedural rules that must be 
followed by all prospective suppliers in order 
to avoid disqualification. 

3)  Standards that a tender must meet to be 
compliant and eligible for acceptance. 

4)  A detailed matrix to score rated criteria. 

5)  The inclusion of pre-established perform-
ance terms and standards incorporated into 
pro forma agreement that replace or limit 
negotiations during the bidder selection and 
contract formalization process. 

6)  The requirement that bidders be irrevocably 
bound to their tenders, often for a 
predetermined amount of time specified in 
the tender call. 

7)  The requirement that bidders provide bid 
security, such as a bid bond or letter of 
credit, to be forfeited if the bidder is selected 
but fails to honour its tender.’ 
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“Precision's bid was rejected for technical reasons, that 
left Invar and Donlee bids to be considered by AECL . 

 
“In the tender document of AECL, which was dated 
July 6, 2004, gave  a validity date of 180 days. This is 
found at page 92 of Volume 1 of the motion record of 
AECL. In the form of tender of the three bidders, 
Donlee, Invar and Precision, the validity date for all 
three stated 180 days. … 
 

“The position of AECL is that there was no 
acceptance during the 180 days and thus the tender 
period was over. This, according to AECL, allowed it 
to deal with Patriot directly and was not bound by any 
duty of fairness.” (paras. 23-28) 
 
Canforge took the position that the original 
Contract A tendering process had in effect been 
extended and continued to govern the parties 
after the expiry of the original bids. The court 
rejected this argument, finding no evidence that 

Contract A Intention Analysis – Summary Dismissal Denied – Facts Too Complex for Speedy Resolution 

there had been an extension to the original 
bids. However, the court expressed concern 
over the lack of transparency around the 
ultimate contract award and concluded that it 
could not summarily reject the Contract A claim 
for the following reasons: 
 

“This is a case that requires a court hearing with viva 
voce evidence, as I have indicated credibility is a 
major issue. 
 

“In hindsight I should have dismissed the motion for 
summary judgment at the onset of the motion, for the 
following reasons: 
 

1.  The sheer volume of the material. 
2.  The contradictions of the witnesses in their 

affidavits and examinations, which will require a 
judge's determination after hearing from the 
various witnesses. 

3.  The magnitude of the action. 
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“Therefore the motion for summary judgment shall be 
dismissed, except the plaintiff's action for defamation, 
which I dismiss.” (paras. 85-87) 
 
This decision illustrates the difficulty of 
obtaining a summary dismissal of a claim 
brought against a Contract A tendering process, 
particularly where the purchasing institution is 

Contract A Intention Analysis – Summary Dismissal Denied – Facts Too Complex for Speedy Resolution 

involved in complex projects involving large 
volumes of documentation, competing factual 
allegations and improvised post-bid contract 
award negotiations. To properly mitigate the risk 
of tendering-related legal chal lenges, 
purchasing institutions should adopt properly 
tailored legal operating rules to govern their 
contract negotiation and award processes.  
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Newfoundland Health Tenders Trigger Bid Shopping and Tender Compliance Claims 
Olympic Construction Ltd. v. Eastern Regional Integrated Health Authority 

Newfoundland and Labrador Supreme Court  

In its January 2013 decision in Olympic 
Construction Ltd. v. Eastern Regional Integrated 
Health Authority, the Newfoundland and 
Labrador Supreme Court dealt with a dispute 
over two separate tender calls involving the 
same plaintiff bidder. The first tender call was 
for the construction of an extension to the 
Caribou Memorial Pavilion in St. John’s, 
Newfoundland. The second was for the 
construction of an extension to the Janeway 
Hospital. Both tenders were issued by the 
Eastern Regional Integrated Health Authority 
and the plaintiff, Olympic Construction, bid 
unsuccessfully on both projects.  
  
Eastern Health received six bids on the Caribou 
project, with Olympic Construction being the 

Bid Shopping - Over-Budget Bids - Right to Cancel and Retender Upheld 
 Tender Compliance - Mandatory Pre-Bid Meeting - Unfair to Disqualify Absent Bidder Who Attended Rescheduled Site Meeting  

only compliant bidder. However, instead of 
awarding to Olympic as the lowest compliant 
bidder, Eastern Health terminated the process 
for budgetary reasons and retendered for the 
same work. The contract was awarded to 
another contractor for $2.4 million. Olympic took 
issue with not having been awarded the 
contract after the first tender call, claiming that 
Eastern Health had acted unfairly by engaging 
in bid shopping when it retendered for the same 
work instead of awarding it the contract as 
lowest compliant bidder. It sued for lost profits. 
However, as the court noted, Olympic’s $3 
million bid, while the lowest compliant bid, was 
almost $500,000 higher than the best non-
compliant bid and exceeded the available funds 
for the project:  
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“Mr. Keith Bowden who was Eastern Health point man 
for the Caribou Project was questioned about what 
considerations were made in not awarding Olympic. It 
was noted that Olympic was $499,000.00 above the 
lowest non-compliant bidder. Bowden made it quite 
clear there was no negotiation or discussion with the 
preferred bidder Olympic. Eastern Health looked at 
the non-compliant bids and determined that the 
market value of the work was between 2.46 and 2.68 
million. Mr. Bowden when questioned about the 
decision not to award Olympic said that the decision 
not to award Olympic was not based on a review of 
the non-compliant bids, but instead was based on a 
budget for the whole project of 3.3 million. Bowden 
gave evidence that the project was being financed by 
Federal Veterans Affairs Department. The concept 
had been in place for some time. Eastern Health had 
agreed to take up some space on the first floor for 
storage and agreed to add $300,000.00 to the project 
for a total project cost of 3.3 million.” (para. 18) 
 
While Eastern Health maintained that it would  

have sought additional funds had Olympic’s bid 
been close to its available budget, it maintained 
that there was no point to do so in the 
circumstances given the amount that the bid 
exceeded its budget. Since the available project 
funds, which were partially provided by the 
federal government, were insufficient to cover 
the costs of Olympic’s bid, the court upheld 
Eastern Health’s decision to cancel and 
retender for the same work. In rejecting 
Olympic’s bid shopping claim, the court 
determined that cancelling and retendering for 
the same work did not constitute unfairness or 
bad faith since the actual market value for the 
work was much less than what Olympic had 
originally bid. Furthermore, the court found that 
Eastern Health would have acted irresponsibly 
had it spent public funds in awarding a contract 
at the inflated price:  
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“Eastern Health had the legal right to re-tender even if 
there were no changes. Had they not re-tendered and 
awarded to Olympic it could be said that they were 
acting irresponsibly with public monies knowing at the 
tender opening that the market value for the project 
was much less than the Olympic tender even though 
Olympic was a compliant bidder. 
 

“Eastern Health on the re-tender allowed all previous 
bidders to re-tender for the same contract, everyone 
was on a level playing field. Olympic objected stating 
its subs would not re-tender, but all the other 
contractors were in the same situation, so Olympic 
was in no different position than were the other non-
compliant bidders on the first tender. 
 

“I find that there was no breach of contract by Eastern 
Health as claimed by Olympic and I would dismiss the 
first action by Olympic on the DVA Pavilion Claim. The 
argument of bid shopping on the facts of the present 
DVA Pavilion case has not been made out.” (paras. 
30-32) 

As this part of the decision illustrates, 
distinguishing between improper bid shopping 
and proper cancellation and retendering for 
budgetary reasons is a fact-specific exercise 
that can take into account, among other things, 
the amount of the lowest compliant bid when 
compared to the available budget and 
prevailing market rates, as well as the credibility 
of the purchasing institution when it asserts 
budgetary reasons for cancelling. Even in 
instances where the decision to cancel is 
ultimately upheld by a court, such decisions can 
be controversial and can subject the purchasing 
institution to lost-profit claims and a high degree 
of judicial scrutiny over the validity of its 
cancellation and retendering decisions.  
 
While Eastern Health was able to defend itself 
against the Caribou project bid shopping claim,  
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it was less successful in defending itself against 
Olympic’s second claim over the Janeway 
Hospital project bid since the court found that 
Olympic’s bid had been improperly rejected as 
non-compliant. The alleged non-compliance 
related to Olympic’s failure to attend an initial 
mandatory site meeting. However, as the court 
noted, Olympic took issue with its rejection 
since, while missing the initial mandatory site 
meeting, it did attend a subsequently scheduled 
site meeting held by Eastern Health: 
 

“Addendum # 5 extended the tender to close on June 
25, 2012, and informed potential bidders on June 18 
that tender documents could be picked up. The 
addendum # 5 also included a general section, see 
para 44 above. The addendum referred to a site 
briefing meeting to be held Monday, June 22, 2:00 
p.m. to 3:00 p.m. in room 2J619. 
 
 

“These meetings were all pre-tender. The meeting 
referred to as the mandatory site meeting on June 11, 
2009, was attended by Redwood. The site meeting 
set for June 22, 2009, was attended by Redwood, 
Anchorage and Olympic. The Plaintiff agrees that the 
second meeting was requested by the Plaintiff for the 
extension with the specific intent of placing a proper 
bid. Olympic at that time was unaware that Kirk 
Saunders of Anchorage Construction had also 
requested a further site meeting as set out above. 
 

“The Plaintiff argues the purpose of the second 
meeting was to allow others to visit the site and 
tender on the project. The Plaintiff argues to allow 
Eastern Health to claim the attendance at the second 
meeting, where the first mandatory meeting date had 
passed, was not in keeping with the tender call results 
in unfairness in the bid process. The Plaintiff argues 
the result is a flawed bid process, and would be 
contrary to the basic principles of fair play in the bid 
process.” (paras. 51-53) 
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The court agreed with the plaintiff Olympic, 
finding that Eastern Health had, in effect, 
amended the pre-bid protocol by conducting a 
second site meeting. That second site meeting 
was attended by Redwood, a contractor who 
had also attended the initial site meeting and 
ultimately submitted a bid, as well as by 
Anchorage, another contractor who ultimately 
chose not to bid. The court found that Eastern 
Health had acted in bad faith by conducting a 
second site visit and allowed Olympic to attend 
and then bid and then rejecting Olympic’s low 
bid as non-compliant because Olympic had 
missed the initial site meeting: 
 

“As a result, Eastern Health was able to have a 
competitive bid. Olympic went and prepared a bid. 
Redwood prepared a bid. Anchorage attended the 
site meeting on June 22nd, 2009 as did Redwood and 
Olympic. However Anchorage did not submit a final 

bid. Anchorage, after attending the second meeting 
on June 22nd could have submitted a tender bid. The 
second site meeting is interpreted to be mandatory for 
anyone who did not attend the first site meeting. It 
was a site visit that Redwood could if it so desired 
attend. They decided to do so. There was no 
prejudice to Redwood in holding a second site 
meeting. However it would be highly prejudicial to 
Olympic and Anchorage to be encouraged by the 
owner to spend money on the preparation of a bid for 
which the owner knew would be non-compliant for a 
meeting already past. It was clear to all parties 
including Redwood that the extension of the tender 
was to allow for a further site meeting so as to comply 
with the tender call. Redwood sat idly by and 
complained about the process after the meetings 
were completed, minutes taken, tenders submitted 
and accepted and opened in a public forum. The 
Olympic bid was $20,000.00 less that the Redwood 
bid, yet the owner Eastern Health upon review 
rejected the Olympic bid. 
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“There is no good faith in a bid process that 
encourage bidders to spend monies on a tender 
process only to be denied the fruits of tender at the 
end of the day. In this case, Olympic relied on the 
good faith of the bid process, that Eastern Health who 
after the first site meeting had only one contractor 
show up, went out and encouraged other contractors 
to become involved. Reference Anchorage email para 
81 above; SB # 1 email from Dominic Lippa to 
Squires & Bennett of Eastern Health, para 79 above. 
 
“Three or more contractors attended the second site 
meeting. Olympic was the compliant and preferred 
bidder and should have been awarded the contract. 
This was not a case where Eastern Health could 
argue as they did in the Caribou case referred to 
earlier in this decision that the bid was outside the 
budget of the project. Both Redwood and Olympic 

were competitive. If the bid process is to have any 
integrity at all, good faith by owners has to start to 
mean something.” (paras 82-84) 
 
After finding that Eastern Health had acted in 
bad faith in rejecting Olympic’s low bid over the 
retroactive enforcement of a pre-bid procedural 
irregularity, the court determined that Olympic 
was entitled to $685,000 in lost-profit damages. 
As this case illustrates, inconsistencies in the 
enforcement of procedural norms can give rise 
to significant liability. Purchasing entities may 
be prevented from reverting to a strict 
enforcement of their process rules in situations 
where they expressly or implicitly waive strict 
adherence to those rules during their tendering 
process.  
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Newfoundland Court Rejects Bid Shopping Claim in Budget Based Re-Bid 
 

Provincial Fence Products Ltd. v. Conception Bay South (Town) 
Newfoundland and Labrador Supreme Court 

In its June 2013 decision in Provincial Fence 
Products Ltd. v. Conception Bay South (Town), 
the Newfoundland and Labrador Supreme 
Court dismissed a bid-shopping claim brought 
by a low bidder after a tendering process was 
cancelled and rebid for budgetary reasons.  
  
The case dealt with a tender call issued by the 
Town of Conception Bay South for playground 
and outdoor fitness equipment. The Town 
cancelled the initial tendering process due to 
budgetary considerations and then issued a 
revised tender call. The contract was awarded 
pursuant to the second tendering process to a 
bidder that was non-compliant in the first round 
of bids. Provincial Fence took issue with the 
initial cancellation, disputing the claim that it 
was cancelled for budgetary reasons and 

Bid Shopping - Right to Cancel and Retender for Budgetary Reasons Upheld 

alleging that the Town had engaged in bid 
shopping. It declined to bid on the second 
tender call and instead sued the Town. 
  
Provincial Fence maintained that, since it was 
the lowest compliant bidder in the first tender 
call, the Town was under a duty to negotiate a 
reduced scope with Provincial Fence if its 
original bid was too high. Citing case law to the 
contrary, the court disagreed with this position. 
Rather, it held that the Town was under no 
obligation to award to Provincial Fence and that 
it was within its rights to cancel and retender for 
budgetary reasons. It also held that Provincial 
Fence had failed to prove that the Town had 
engaged in bid shopping: 
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“Here, the public body determined that all the bids 
exceeded its budget. There were no post-closing  
discussions or negotiations with the bidders. Instead 
the tender was cancelled and a new tender 
advertised for a different scope of work. 
 
“Provincial Fence bears the onus to demonstrate that 
the Town's conduct failed to uphold the integrity of the 
tendering process in its decision to cancel Tender 
09-11. To the contrary, I find that the evidence 
establishes that the Town acted in good faith in its call 
for tenders for playground equipment. The testimony 
of both Mr. Tibbo and Mr. Freake and the 
documentary record relating to their email exchanges 
and Town and Committee meeting minutes all support 
the overriding budgetary considerations. They were 

accountable to the Town Council for appropriate   
spending in the context of the Town's budget.” (paras. 
54-55) 
 
The claim was therefore dismissed. As this 
case illustrates, while cancelling a tendering 
process for budgetary reasons may be a high- 
risk decision that can attract bid shopping 
claims, particularly by the lowest compliant 
bidder, the ultimate determination of any 
resulting legal challenge will turn on the specific 
facts of each situation and on the credibility of 
the purchasing entity’s budgetary constraints 
defence.  
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Improvised Quote Process Results in Lost Profit Award 
Topsail Shipping Co. Ltd. v. Marine Atlantic Inc. 

Newfoundland and Labrador Supreme Court 

In its November 2013 decision in Topsail 
Shipping Co. Ltd. v. Marine Atlantic Inc., the 
Newfoundland and Labrador Supreme Court 
rejected a summary dismissal application and 
instead granted summary judgment to the 
plaintiff low bidder after finding that the 
tendering process in question created Contract 
A and that the duty to award to the low bidder 
was breached. The case dealt with the 
procurement of cargo and passenger services 
between the island of Newfoundland and parts 
of the Labrador coast. The federal government 
was in discussions with the provincial 
government of Newfoundland and Labrador to 
transfer responsibility for the services to the 
province. In light of those discussions, Marine 
Atlantic Inc., the federal crown corporation 
responsible for procuring the services, decided 
against issuing a public tender call for a long- 

Duty of Fairness Contingent on Contract A – Factors for Creation of Contract A -– Summary Judgment  

term arrangement and instead directly 
approached three prospective service providers 
and asked them for proposals for a shorter term 
arrangement.  
 

The plaintiff, Topsail Shipping Co. Ltd., was one 
of the three suppliers who was invited to submit 
a proposal. Its proposal contained the lowest 
price. After the contract was awarded to a 
competing supplier, Topsail brought a legal 
action claiming that Marine Atlantic breached its 
fairness duty under the formal tendering 
process by not awarding it the contract as low 
bidder and by engaging in contract discussions 
with its competitor during the bidding process. 
Marine Atlantic brought a motion seeking 
summary dismissal of the plaintiff’s claim on the 
basis that the solicitation in question was a 
request for proposal that did not create a duty 
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of fairness under Contract A tendering law. 
However, Topsail argued that the tendering 
process created Contract A and that as one of 
the three pre-qualified bidders it was owed a 
duty of fairness: 
 

“The plaintiff asserts that the law is clear that where 
there is an intention to enter into contractual relations 
with a bidder, the contract A/B analysis set out in 
Ontario v. Ron Engineering & Construction (Eastern) 
Ltd., [1981] 1 S.C.R. 111, 119 D.L.R. (3d) 267 will 
apply regardless of whether the owner calls the 
process "a tender or a proposal". 
 

“The plaintiff asserts that all three vessels were pre-
qualified for the proposal process. This is evidenced 
by the request by MAI to Topsail Shipping and 
Canship for extensions of their existing charter party 
agreements and is further evidenced by the fact that 
there was no discussion in evidence before me that 
the charter party arrangement for Puddister was 
going to be any different than the standard charter 
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party agreement utilized by MAI save and accept for 
updating the pricing arrangements. There were no 
pre-established criteria to be considered by MAI as to 
which was the better ship. The plaintiff asserts that 
once the bidding parties are accepted as qualified by 
the party requesting the proposals, there can be no 
further consideration of the capabilities of the bidders 
as all three have been accepted by MAI as being 
qualified.” (paras. 27-28) 
 
The court determined that the terms of the 
solicitation document were not clear. It therefore 
engaged in a detailed analysis regarding 
whether the bidding process in question created 
Contract A and gave rise to the duty of fairness. 
In so doing, the court summarized a series of 
factors for determining whether a solicitation 
was an invitation to tender that created Contract 
A or was merely a request for proposals that did 
not create Contract A. Those factors included 
the requirement of irrevocable bids, the requirement  
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of bid security, tender compliance conditions, a 
duty to award Contract B, and performance 
terms that were not subject to negotiations. 
Curiously, while the solicitation in question did 
not include any of those key Contract A 
indicators, the court still determined that the 
process had created Contract A and had given 
rise to a duty of fairness. It then found that 
Marine Atlantic had breached that duty by 
negotiating performance terms with a 
competing bidder rather than awarding to 
Topsail as low bidder and held that Topsail was 
entitled to lost-profit damages: 
 

“In considering the evidence before me I am satisfied 
that a contract 'A/B' scenario was created and that 
MAI breached a duty to the plaintiff when it allowed 
Puddister to amend its bid by including overtime and 
purser's cabin/captain costs in the bid price as 
opposed to charging extra therefore; and when it 
entered into a comparison of the two vessels namely,  
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the Duke of Topsail and the Northern Cruiser, when 
such a comparison was not contemplated by the 
parties nor were they given an opportunity to deal 
therewith. I am satisfied on the evidence that these 
improper considerations swung the bid process in the 
favour of Puddister Shipping over Topsail Shipping 
and were improper in the process which was 
established. In this regard the principles set out by the 
Supreme Court of Canada in Ron Engineering and 
M.J.B. Enterprises were violated. 
 

“I therefore conclude that MAI is liable to the plaintiff 
for its failure to fairly award the contract to the plaintiff 
as the lowest bidder and direct that, in the absence of 
agreement between the parties, damages resulting 
from those failures will be argued and assessed by 
the Court.” (paras. 65-66) 
 
This case serves as a clear warning to 
purchasing entities against engaging in 
improvised bidding processes using ambiguous 
legal operating rules. In this case, an invitational 
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bidding process was conducted without clear 
process rules or evaluation criteria. These 
ambiguities left it open for the court to read in 
implied terms, including an implied Contract A 
duty of fairness in the absence of an 
irrevocability clause, an implied low bid rule in 
the absence of clear evaluation criteria and an 
implied no negotiations rule in the absence 
of clear contract terms or contract award 
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protocols. While the court’s ultimate conclusions 
on the facts of this case are questionable, it 
would be far more prudent for purchasing 
institutions to proactively establish clear 
process rules rather than being left to choose 
between paying lost-profit damages or 
embarking upon a lengthy appeal process in 
the face of an arguably wrongly decided trial 
decision. 
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Court Throws Out Claim in Negotiated RFP Process  
 

Everything Kosher Inc. v. Joseph and Wolf Lebovic Jewish Community Campus 
 Ontario Superior Court of Justice 

In its April 2013 decision in Everything Kosher 
Inc. v. Joseph and Wolf Lebovic Jewish 
Community Campus, the Ontario Superior 
Court of Justice summarily dismissed a breach 
of contract claim after determining that the 
negotiated RFP issued by the purchasing entity 
never created binding contractual relations 
between the parties.  
  
The dispute originated with an RFP issued by 
the Joseph and Wolf Lebovic Jewish 
Community Campus for the provision of food 
services. As the court noted, when the RFP was 
issued in 2006, the campus remained under 
construction and the precise scope of the 
required services was therefore not known to 
the parties.  

Negotiated RFP Does Not Create Contract A – Proponent’s Claim Summarily Dismissed 

The RFP terms contained express provisions 
stating that no binding contractual commitments 
would be created through the submission of 
proposals and that any contract award was 
subject to the completion of negotiations and to 
the formal signing of a contract with a selected 
proponent. Notwithstanding prolonged 
discussions and the exchange of multiple draft 
contracts, the RFP process never culminated in 
the award of a final contract. In the interim, the 
proponent entered into separate food service 
arrangements with another party that operated 
out of the Campus. The Campus issued a new 
RFP for food services in 2011. The proponent 
sued, arguing that Campus had improperly 
terminated a ten-year exclusive contract that it 
had been awarded pursuant to the 2006 RFP.  
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The court disagreed, finding that the RFP in 
question was not a Contract A bidding process 
and did not result in binding legal relations 
between the parties. Rather, it only gave the 
selected proponent the opportunity to enter into 
contract award negotiations:  
 
“Counsel for the Defendants submits that the 
language of the 2006 RFP was prompted by the 
Supreme Court of Canada's holding in its well-known 
decision in R. v. Ron Engineering and Construction 
(Eastern) Ltd., [1981] 1 S.C.R. 111. The essence of 
that decision is that tender documents must be 
analyzed closely in order to determine whether they 
can form a binding agreement. In the Court's words 
[at 120]: 
  

‘The revocability of the offer must, in my view, be 
determined in accordance with the "General 
Conditions" and "Information for Tenderers" and the 
related documents upon which the tender was 

submitted. There is no question when one reviews 
the terms and conditions under which the tender 
was made that a contract arose upon the 
submission of a tender between the contractor and 
the owner …’ 

“Unlike the tender at issue in Ron Engineering, the 
document that the Plaintiff responded to in 2006 
made it clear that it was not an offer that would lead 
to a firm acceptance. Rather, as the courts have said 
elsewhere, the 2006 RFP was "a request for 
proposals and nothing more. The prize at the end of 
the exercise was...the opportunity to negotiate for a 
contract". … 

“While the 2006 RFP created an obligation to 
negotiate terms over a 90 day period, it presented to 
the Plaintiff nothing more than an opportunity to 
attempt to conclude an agreement. It was not itself a 
binding document. As the Court of Appeal put it in 
Bawitko Investments Ltd. v. Kernels Popcorn Ltd. 
(1991), 79 D.L.R. (4th) 97, at 104 (Ont CA) "the 
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'contract to make a contract' is not a contract at 
all.”” (paras. 28-30) 

The court also noted that parties were never 
able to come to terms on any final agreement, 
having left many key terms unresolved 
notwithstanding their prolonged negotiations: 

“The evidence is clear that both the Plaintiff and the 
Campus were working toward a detailed written 
contract, and that such an agreement in writing was 
specifically required by the 2006 RFP. The parties 
exchanged draft contracts and leases even after the 
90 day period had expired, but this still did not result 
in a concluded agreement. The final draft exchanged 
in October 2007 was never signed as there were still 
substantial terms to be concluded. 

“Courts have found that a binding contract does not 
exist where the fact that "subsequent discussions and 
negotiations would [still] be required concerning 

fundamental details of the contract is apparent." 
Buttcon, supra, at para 47. Here, the evidence of both 
parties indicates that the capital investment 
obligations, revenue sharing, responsibility for property 
taxes, termination provisions, and other clauses all 
remained unresolved.” (paras. 31-32)  

In its decision, the court applied long-standing 
Supreme Court precedent that recognizes that 
not every tendering process automatically 
creates binding contractual commitments 
between the parties. It concluded that in this 
case the RFP never created any such 
commitments:  

“Given the wording of the 2006 RFP, "[a contract] 
does not automatically spring into existence upon the 
making of a tender, and if it does, its terms must be 
ascertained as with any other contract, and not be 
derived from some abstract legal paradigm." Naylor 
Group Inc. v. Ellis-Don Construction Ltd. [2001] 2 
S.C.R. 943, at para 35.  
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“In the present case, no such terms can be 
ascertained. Most importantly, both parties 
understood that the Campus was undergoing design 
changes, and so no firm contract could be reached at 
that time. The exchange of draft agreements, which 
included leases for as yet undetermined space, "goes 
no further than to indicate a willingness that 
negotiations might continue, rather than that an 
agreement had been concluded." Harvey v. Perry, 
[1953] 1 S.C.R. 233, at para 15. There is simply no 
basis in the record for concluding that a firm contract, 
or that the material terms of a firm contract, had been 
agreed upon. Ossory Canada Inc. v. Wendy's 
Restaurants of Canada Inc. (2007), 36 O.R. (3d) 483, 
at para 27 (Ont CA).” (paras. 33-34) 
  
The court also noted that parties involved in 
direct commercial negotiations such as those 
held under the RFP in question did not owe one 
another a duty to negotiate in good faith and 
were under no duty to come to terms in they 

were unable to reach a meeting of the minds: 
 
“In adopting this view, the Plaintiff puts its position 
with sincerity, but misapplies the duty of good faith in 
contracting. Where there is a contract in place, a 
party may well have a duty to carry out its terms in 
good faith. But a party's duty in satisfying agreed-
upon performance standards is a different matter than 
a party's duty in the negotiating process where no 
agreement has yet been reached. Mesa Operating 
Ltd. Partnership v. Amoco Canada Resources Ltd. 
(1994), 19 Alta. L.R. (3d) 38, at 44 (Alta CA).  
 
“A party may not misrepresent material matters to the 
opposite party during the course of negotiating an 
agreement. That, however, is significantly different 
from what the Plaintiff is alleging here when it alleges 
that the Defendants acted in bad faith. The English 
Court of Appeal has recently confirmed that there is 
no general duty in contract law, such as that 
suggested by the Plaintiff's position toward the 
Defendants, that would compel a party engaged in 
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negotiations over a proposed agreement to act in 
anything other than its own self-interest. Mid Essex 
Hospital Services NHS Trust v. Compass Group UK & 
Ireland Ltd (t/a Medirest) [2013] EWCA Civ 200, at 
paras 92-95 (CA). 
 
“It is certainly the case that there is no legal obligation 
on a negotiating party to extend agreeable terms to 
the other side in order to facilitate the conclusion of 
the negotiations. This is particularly the case where 
the interaction of the parties is over a document such 
as the 2006 RFP, which states that there is no firm 
contract yet in place and provides considerable 
latitude for bargaining. Mannpar Enterprises Ltd. v. 
Canada (1999), 173 D.L.R. (4th) 243, at para 59 (BC 
CA).” (paras. 39-41) 
 
After concluding that the Campus made no 
material misrepresentations regarding contract 
award that could be relied on by the proponent 

to advance a claim, the court summarily 
dismissed the lawsuit. As this case illustrates, 
not all tendering processes create the legal 
risks and restrictions associated with the 
Contract A tendering model. By using properly 
constructed negotiated RFPs, purchasing 
entities are able to conduct competitive bidding 
based on the norms of traditional contract law, 
which offer the parties greater flexibility in 
coming to final contract terms, along with less 
legal exposure in instances where the bidding 
process does not culminate in the award of a 
contract. In this particular instances, the 
containment of legal risk included the ability to 
obtain the summary dismissal of a lawsuit 
launched by an unsuccessful proponent, which 
stands in marked contracts to the protracted 
litigation that often arises out of Contract A 
based tendering disputes.  
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Demystifying the  
Negotiation of Flexible Formats 

By Rosslyn Young, Procurement Law Office 
 The last few years have seen more and more public 

sector organizations move towards the use of 
flexible, non-Contract A procurement formats.  When 
designed properly these types of solicitation 
documents, which are referred to by many titles 
within the industry, such as non-binding RFPs; Non-
Contract A RFPs; Negotiated RFPs; Dialogue RFPs, 
are designed to avoid the restrictions created by 
Contract A and to facilitate transparent contract 
award discussions with suppliers.   

This article by Rosslyn Young was previously published in the  
October 2013 edition of Purchasing b2b magazine.   
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While these flexible formats are being adopted 
by an increasing number of institutions, some 
public sector purchasing entities hesitate to 
move away from the inflexible, but familiar 
world of Contract A because they view 
“negotiations” as being a complicated, time-
consuming, resource-heavy process. This 
article will briefly walk through the spectrum of 
flexible formats with a view to illustrating that 
not all non-Contract A procurement formats 
require a complex negotiation process to award 
a contract.  
 

The simplest non-Contract A format is a non-
binding Request for Quotation, which is best 
suited for purchasing goods or simple services 
where the most relevant factor for selecting a 
respondent is price. The difference between this 
format and the traditional RFQ is that the latter 
requires fixed irrevocable bids, while the former 

simply requires the submission of a clear 
pricing offer for evaluation and award. While 
these non-binding RFQs typically do not 
contemplate an active negotiation phase for 
contract finalization—hence why they are best 
suited to straightforward purchases—they do 
safely allow for minor pre-award contract 
adjustments without incurring the risk of bid 
repair challenges common under Contract A.  
 

Moving up the spectrum of complexity, the 
negotiated RFP provides the most bandwidth 
for a wide variety of projects. The major 
difference between a non-binding RFQ and a 
negotiated RFP is that the latter expressly 
contemplates a transparent negotiation phase 
with the top-ranked proponent or proponents. 
However, the scope of the negotiation phase 
can vary greatly depending on the nature of the 
project.    
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Not all negotiated procurement processes 
require a multi-day, board-room centered affair.  
In fact, most negotiated RFPs can be 
conducted with minimal fanfare. The 
“negotiation” can be as simple as a 
teleconference with the selected proponent to 
discuss the finalization of the pro-forma 
agreement and the post-award roll-out of the 
project. The transparent negotiation phase also 
enables commercially reasonable adjustments 
and clarifications to the legal terms and 
conditions contained in the form of agreement 
so that the awarded contract is better tailored to 
fit the purchase in question.   
 

At the other end of the spectrum, the negotiated 
RFP can also be used for complex, high-value, 
enterprise-wide procurement projects with 
many stakeholders. It can be conducted solely 
with the top-ranked proponent with negotiations 

allowed with the second-ranked proponent only 
if the purchasing institution cannot come to 
terms with the top ranked proponent (a.k.a. “the 
consecutive negotiation” model) or, where 
appropriate, can also include a dialogue with 
multiple short-listed finalists who are then 
permitted to submit a “best-and-final-
offer” (BAFO) (a.k.a. the “concurrent negotiation 
model”).   
 

In order to be effective when used with major 
projects, it is essential that these more complex 
negotiation processes be well organized and 
effectively resourced with appropriate 
professionals.   
 

While the implementation of flexible formats 
may requires a cultural shift in the operating 
norms of some public sector organizations, 
moving away from Contract A does not require 
a complex negotiation prior to making every 
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contract award. The following steps are key to 
ensuring a successful and efficient transition to 
flexible formats: 
 
1.  Mandating appropriate planning, including 

format selection, for procurement projects to 
ensure an informed choice of the most 
appropriate flexible format; 

2.  Providing staff with the necessary training to 
be able to effect meaningful, informed 
interactions with vendors at all levels of 
negotiations; and  

 

3.  Understanding the organization’s purchasing 
needs in order to effectively develop policies 
and procedures around every stage of the 
procurement process, including contract 
finalization.  

 
Public sector organizations that want to 
increase their efficiency and flexibility and 
improve their contract award processes should 
be adding flexible formats to their procurement 
arsenal.  This does not automatically mean that 
they will be dragged into complex negotiations 
at every turn.  The spectrum of flexible formats 
includes the right fit for getting to yes for all 
procurement projects.   
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Lethbridge Leverages the Dialogue RFP 
By Paul Emanuelli, Procurement Law Office 
 

As announced in November 2013 at the Canadian 
Public Procurement Council’s annual conference in 
St. John’s, Newfoundland, the City of Lethbridge 
was the recipient of Summit Magazine’s Leadership 
in Public Procurement Award for 2013.  The award 
is the culmination of a procurement governance 
overhaul commenced several years ago at the City 
of Lethbridge that featured the deployment of 
flexible tendering formats such as the Dialogue RFP. 

This article by Paul Emanuelli was previously published in the  
November/December 2013 edition of Purchasing b2b magazine. 
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Governance Overhaul 
As noted by Lethbridge Procurement Manager 
Craig Milley during his presentation at the St. 
John’s conference, Lethbridge’s senior 
leadership was all too aware of the negative 
results flowing out of an audit of the City of 
Calgary’s procurement operations in 2009 and 
2010. To their credit, the Lethbridge leadership 
team decided to adopt proactive measures to 
avoid becoming another Alberta municipal case 
study.  
 

The journey that led to the Dialogue RFP began 
with an assessment of Lethbridge’s procure-
ment practices and with the realization that its 
current suite of inflexible, high-risk tendering 
formats was in need of a significant overhaul.  
As Milley noted, fixed-bid tendering was 
resulting in significant performance issues and 
post-award cost increases. Recognizing that 
 

the problem presented an opportunity, the City’s 
solution was to implement more flexible 
tendering formats. 
 

Deploying Flexible Formats 
This decision was supported by an independent 
legal review of the City’s procurement practices, 
which included recommendations on how to 
deploy a suite of flexible, low-risk tendering 
formats and integrate that deployment into an 
organizational governance framework. That 
deployment included the use of a simplified 
Request for Quotation format for construction 
projects. The RFQ operated under traditional 
contract law rules instead of the fixed-bid tender 
law rules that generate most of the tendering 
lawsuits in the construction industry.  
 

Another tool in the City’s revamped tendering 
toolkit was the Dialogue RFP, with its use of 
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short-listing, dialogue and a best-and-final-offer 
process. As with the simplified RFQ, the 
Dialogue RFP operates under traditional 
contract law, enabling the post-bid discussions 
that facilitate the clarification of contract 
responsibilities before the contract is awarded.  
Milley’s team had hoped that this would reduce 
the performance issues and cost overruns 
associated with fixed-bid no dialogue tendering, 
and the Dialogue RFP delivered on that 
promise.  
 
Deploying the Dialogue RFP on Major Projects  
As noted in Lethbridge’s award submission, the 
City deployed the Dialogue RFP on two high-
profile projects: 
 

•  a $40 million project for a community ice 
centre with twin hockey rinks and curling 
facility 

•  a $26 million project for the renovation and 
expansion of police headquarters 

 

In both of these projects, Lethbridge leveraged 
the flexibility afforded by the Dialogue RFP. It 
engaged in concurrent discussions with the 
short-listed finalists to better refine project 
details at the critical pre-award design stage. 
According to Milley, this concurrent dialogue 
helped ensure that project objectives were 
understood by all parties, that project risks were 
mitigated and that competitive tension remained 
in the process prior to contract award. 
 

The Benefits of Expanding the Use  
of Dialogue RFPs  

In his St. John’s address, Milley was careful to 
note that once the tendering format overhaul 
was completed, the Dialogue RFP was 
successfully implemented using internal staff 
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resources.  While achieving significant savings 
– over $500 000 in post-bid reductions to date 
and counting – the City was also able to avoid 
the large transactional costs commonly 
associated with using external advisors in 
complex projects.   
 

Furthermore, to counter the fear of pre-award 
delays, Milley statistically recorded how the 
Dialogue RFP led to much faster contract 
awards when compared to the two-staged 
prequalification-invitational bid process 
commonly used in similar projects. The 
significant measurable benefits attributable to 
the Dialogue RFP format support its broader 
deployment. As Milley noted, the Lethbridge 
story can serve as a blueprint for implementing 

the format across other public sector 
institutions. 
 

Wave of the Future 
Those who are alive to industry trends know 
that the Lethbridge story reflects a movement 
that reaches well beyond southern Alberta. In 
fact, public and private sector institutions in all 
parts of Canada are adopting flexible tendering 
formats to mitigate risk, increase flexibility and 
better serve their institutions. With the 
Lethbridge story adding the latest chapter in the 
evaluation of advanced tendering practices, it’s 
only a matter of time before flexible formats 
become the industry standard across all 
purchasing institutions.  
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Implementing Proactive Risk Management  
in Public Procurement 

By Rosslyn Young, Procurement Law Office 
 

Clients who are responsible for purchasing within 
the public sector tend to be risk averse and for good 
reason: public tendering in Canada has historically 
been subject to costly lawsuits and highly public 
procurement scandals. While tasked with meeting 
challenging operational requirements, public 
procurement professionals must constantly worry 
about legal risk and exposing their organization to 
reputational damage.   

This article by Rosslyn Young was previously published in the  
September 2013 edition of Purchasing b2b magazine.   
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Because of this challenging environment, many 
public procurement professionals take a 
reactive approach to risk management, 
reactively addressing specific issues as they 
arise. However, there is another way to 
approach procurement risk: public sector 
procurement professionals should adopt a 
proactive approach to risk management that 
focuses on systemically identifying areas of 
risk, legal exposure and non-compliance across 
the organization.  
 

When reviewing an organization’s procurement 
processes with a view to minimizing risk within 
the procurement cycle, the lens applied to the 
organization should be contextual. The 
legislative, trade and policy framework that 
applies to an organization will vary depending 
on its sector, geographical location and 
operation purposes. A central government agency  

that focuses on administrative oversight will 
clearly have different risk management 
requirements than a municipality that maintains 
front-line infrastructure and services for citizens. 
Calibrating the appropriate matrix of external 
procurement requirements and internal 
operational needs, and mapping those unique 
challenges to the best practices in public 
procurement, is the first step to identifying the 
areas within an organization that could present 
exposure. 
 

A second major systemic fix for mitigating risk is 
create an effective internal governance 
roadmap with a clear policy requiring that 
business and project planning be effectively 
integrated into the procurement cycle and 
aligned with the budget approval process. By 
requiring that effective planning occur during 
the early phases of a project, those project can 
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then be appropriately resourced and issues can 
be identified before they create liabilities and 
delays. This early planning requirement should 
be implemented for all projects, not just those 
that are enterprise-wide or major endeavours 
for the organization.   
 

Another important component of r isk 
management is ensuring that the ethical 
dimensions of procurement are well understood 
across an organization. While ethics should 
always be paramount in purchasing, in the 
public sector ethics take on paramount role 
given the duty owed to the taxpayer to 
prudently spend public resources. Public sector 
entities must ensure that purchasing decisions 
are conducted ethically and are free of real or 
perceived conflicts of interest or bias. While 
some ethical elements of purchasing are 
obvious, other aspects, such as the downstream 

conflict of interest created when external 
consultants advise in early project planning and 
then want to bid on the work, are more 
challenging to address since they are ingrained 
by long standing custom within some sectors. 
Ensuring that the ethics of public procurement 
are properly addressed and understood across 
the organization is therefore another important 
aspect of proactively managing risk. 
 

Finally, a review of an organization’s existing 
suite of procurement templates is essential to 
streamline the risk inherent in public sector 
purchasing. As with any business or legal 
document, procurement templates should be 
periodically reviewed to ensure that they meet 
all policy and trade treaty requirements, are 
keeping pace with case law developments, and 
are fulfilling the organization’s operational 
requirements. Purchasing professionals in the  



Implementing Proactive Risk Management in Public Procurement 

The Procurement Office 95 

public sector should consult with in-house or 
external legal counsel to ensure that all of their 
templates contain the necessary legal language 
to ensure that they operate in a way that 
minimizes risk for the organization.  
 

While business and commercial risk can never 
be completely removed from the procurement 
cycle, the role of the purchasing professional is 
to minimize business, legal and reputational risk 
while meeting the timelines of the specific  
 
 
 

project. To strike the right balance between 
managing risk and achieving timely results, 
public institutions should be taking the time to 
step back from the day-to-day aspects of their 
projects to systematically review their 
organization’s procurement processes. 
Experience proves that being proactive is a 
large step in the right direction when it comes to 
minimizing risk.   
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