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Containing Bid Disputes 
Developing Your Institutional Strategy 

Whether its Contract A lost profit lawsuits, tort based 
extra costs claims, the judicial review of evaluation 
decisions or treaty-based sole sourcing and biased 
specification challenges, bid disputes are bearing down 
on purchasing institutions from all directions. Should 
your organization be taking a wait-and-see approach or 
should you be developing a proactive bid dispute 
strategy? 
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The procurement cycle is fraught with multi-
dimensional and multi-directional risk that needs to 
be effectively navigated to achieve the right 
balance between accountability and efficiency. 

The Procurement Risk Vortex 
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The 
Procurement 
Risk Vortex 

Speedy	  Remedies	  

Summary Judgment/
Dismissal 

Injunction 
Applications 

Judicial Review  
(Procurement Statutes) 

Judicial Review  
(General Statutes) 

Common	  Law	  Tendering	  Claims	  

Contract A  
Duty of Fairness 
Lost Profit Claims 

Material 
Misrepresentation 

(Disclosure Duty) 
Tort & Contract 

Contract	  Claims	  

General  Oversight 
 

 Legislative Bodies,  
Public Inquiries, Task Forces, 
Public Auditors, Ombudsman,  

Public Access Laws, The Media 
Public Advocacy & Industry Groups 

Administra8ve	  ,	  Poli8cal	  and	  Statutory	  Oversight	  

Traditional 
Contract Law 

Misrepresentation 
Unconscionability 
 Deceit, Duress, 

Fraud 
Fiduciary Duty  

Bid Cost Restitution 
Unjust Enrichment 

Economic Torts, etc. 

Administrative Review of 
Treaties and Directives 

CITT, Bid Dispute Panels and 
Potential Judicial Review 

 
 

Statutory Offences 

Criminal Code 
(breach of public trust) 

Competition Act  
(bid rigging and price fixing) 

Provincial Offences 
(Conflict of Interest Acts)   
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Saskatchewan Court Rejects Summary Dismissal in Tender Compliance Lawsuit 
 

Surespan Construction Ltd. v. Saskatchewan  
Saskatchewan Court of Queen’s Bench 

In its January 2013 decision in Surespan 
Construction Ltd. v. Saskatchewan, the 
Saskatchewan Court of Queen’s Bench 
rejected the government’s application for 
summary dismissal of a claim launched by a 
bidder whose bid was rejected as non-
compliant.  

The case dealt with a tender call for the 
construction of the structural steel for a bridge 
across the South Saskatchewan River near St. 
Louis, Saskatchewan. The plaintiff, Surespan, 
submitted an $8.4 million bid but was rejected 
on the grounds that the bid failed to provide the 
required proof of the welding certification. 
Surespan challenged its rejection, arguing that 
the welding certification was a contract 
performance term that was relevant only once a 

Tender Compliance - Tender Compliance Requirement Distinct From Contract Performance Requirement  

contract was awarded and was not required 
with the submission of bids. As the court noted, 
the relevant requirement read as follows: 
“The Special Provisions section of the Invitation to 
Tender package contained various clarifications, 
directions, specifications, rates, work rules and other 
provisions that would apply to the contractor. One 
such provision stated:  

‘2.  CONTRACTOR QUALIFICATIONS  
2.1 Further to General Provision 1200.3, the 
Contractor shall be certified by the Canadian 
Welding Bureau to the requirements of CSA 
Standard W47.1-92, Division 1.’” (para. 13) 

The government argued that the lawsuit should 
be dismissed since the welding certification had 
to be provided at the time of bid submission and 
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Surespan Construction Ltd. v. Saskatchewan  
Saskatchewan Court of Queen’s Bench 

the bidder’s failure to meet the requirement 
rendered it bid non-compliant and doomed its 
lawsuit to failure. The bidder countered by 
arguing that the timing of the requirement, and 
its alleged non-compliance, was not clear and 
required a full trial to properly determine the 
issue: 

“The plaintiff responds that the bid competition did not 
require it to hold the specified welding certification at 
the time it submitted its bid. All that was required, the 
plaintiff says is that it provide an assurance that its 
fabricator, when engaged, would be properly certified. 
Therefore, the plaintiff says, its bid was compliant with 
the terms of the tender Competition. Alternatively, the 
plaintiff argues that if its bid was not compliant with 
the terms of the Competition, the non-compliance 
could be, and was in fact, waived by the defendant. 

“In support of its argument that the requirement for 
the welding certification contained in Special 

Provision 2.1 was not material, the plaintiff notes that 
it was not found in the list of criteria in subsection 
1200.1.3 of the Invitation to Tender - that is, the 
criteria which, if not complied with, would result in 
rejection of the bid. The plaintiff also notes that the 
requirement for the welding certification did not apply 
to a Bidder, but to a Contractor - a term that by 
definition applied to those who have been awarded a 
contract. This, it says, should lead to the inference 
that the welding certification could be obtained after 
the award. Finally, the plaintiff argues that the 
requirement for the welding certification was 
effectively waived when the defendant's "A/Deputy 
Minister" accepted the recommendation that the 
plaintiff receive the contract. 

“For these reasons, the plaintiff says that its claim 
should not be struck under Rule 173(a) because it is 
not plain and obvious it will not succeed.” (paras. 
20-22) 

Tender Compliance - Tender Compliance Requirement Distinct From Contract Performance Requirement  
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Surespan Construction Ltd. v. Saskatchewan  
Saskatchewan Court of Queen’s Bench 

In considering the arguments, the court 
ultimately sided with the bidder and rejected the 
government’s application for summary dismissal 
of the lawsuit. It found that the alleged non-
compliance was not obvious when reading the 
relevant tendering provisions and ordered the 
matter to proceed to trial so that all of the 
relevant evidence could be considered: 
“In my view, the answers to these questions are not 
as plain and obvious as the defendant suggests. No 
doubt the defendant is in a position to make a number 
of persuasive arguments. In addition to its arguments 
based on material non-compliance, it may argue that 
because the plaintiff's bid was submitted subject to 
the qualification that it would acquire the welding 
certification at some point in the future, the bid was a 
"conditional or qualified" one that had to be rejected 
under subsection 1200.1.3 of the tender provisions. It 
may argue that the plaintiff was not asked to provide 
"clarification" of its welding certification status under 

subsection 1200.3 of the tender provisions, but to 
furnish "other required information" under subsection 
1200.4.1.5, leaving it open to reject the bid under 
subsection 1200.4.2. (I have earlier noted that 
although the plaintiff's reply was filed on this 
application, the defendant's request was not.) 
However, if the nature of the defendant's request is to 
be an issue, it will have to be dealt with by way of 
evidence in due course rather than on an application 
under Rule 173(a). 

“Notwithstanding these and other potential 
arguments, based on the principles of tender law 
raised by the pleadings and documents in this case it 
is uncertain whether the Special Provisions of the 
tender were intended to apply to Contract A, 
containing the terms and conditions governing the 
tendering process, or to Contract B, detailing the 
goods to be supplied and the manner in which the 
work was to be carried out. Many of the special 
provisions relate to the practices and procedures to 
be followed after the award and during construction,  

Tender Compliance - Tender Compliance Requirement Distinct From Contract Performance Requirement  
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Surespan Construction Ltd. v. Saskatchewan  
Saskatchewan Court of Queen’s Bench 

and by their very nature were incapable of 
enforcement at the time of the submission of the bid. 

“While it is arguable that Special Provision 2.1 was 
different from other special provisions in that it was 
intended to eliminate any bidders from the 
competition who did not already hold the specified 
welding certification (that is, its purpose was to pre-
qualify bidders), that conclusion is not apparent from 
the tender provisions. “ (paras. 32-34) 

As this case illustrates, purchasing institutions 
should ensure that their solicitation documents 
clearly identify and define bid submission 
requirements since these requirements inform 
the compliance of a bid and the valid rejection 
of bids for non-compliance. To avoid post-bid 
controversies and potential litigation, tender 
compliance requirements should be clearly 
distinguished from: (i) requirements that must 

be met by only the selected bidder prior to 
contract award and; (ii) requirements that must 
be met after contract award during contract 
performance. As the court concluded, in this 
instance, the tender call terms failed to clearly 
specific when the proof of welding certification 
was required. Compounding the confusion in 
interpreting the requirement was the government’s 
use of the term “contractor” (implying a post 
selection or award requirement) rather than 
“bidder” (which would imply a pre-award 
requirement that had to be satisfied at the time 
of bid submission or, at minimum prior to 
contract award). Since the timing of compliance 
was unclear, the government was unable to 
convince the court that the rejected bidder’s 
claim was obviously doomed to fail and should 
therefore be summarily dismissed.  

Tender Compliance - Tender Compliance Requirement Distinct From Contract Performance Requirement  
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Mithchelmore v. Western Regional Health Authority 
Newfoundland and Labrador Supreme Court – Trial Division 

September 11, 2008 

In its September 2008 judgment in 
Mithchelmore v. Western Regional 
Health Authority, the Newfoundland 
and Labrador Supreme Court – Trial 
Division rejected the defendant health 
authority’s application to dismiss the 
claim of an unsuccessful bidder.  

 The case involved a tender call for clinic 
space in the City of Corner Brook.  The 
plaintiff, who was an unsuccessful 
bidder, challenged the contract award 
process under the provincial Public 
Tenders Act and under the tendering law 
duty of fairness, alleging that the health 
authority had made material changes to 
the awarded contract after the selection 
of a competing bidder.   The health 
authority brought an application to 
strike the unsuccessful bidder’s claim, 
arguing that it was “plain and obvious” 
that the claim could not succeed.  

 The Court disagreed and rejected the 
health authority’s application.  While the 
Court noted that prior cases had rejected a 
bidder’s right to sue for breaches of the 
provincial Public Tenders Act, it found 
that these cases did not constitute a 
complete bar against the right to 
unsuccessful suppliers to sue public 
institutions over alleged breaches of the 
statute. Furthermore, the Court found that 
the plaintiff’s claims based on tendering 
law fairness duties owed under Contract 
A should proceed to trial since they were 
too complex to be dealt with in a 
summary fashion.  As this case illustrates, 
once legal disputes are launched against a 
tendering process, obtaining a speedy 
resolution is not always possible.  In fact, 
in most instances, the complexity of such 
disputes works against the ability to 
obtain a speedy remedy or speedy 
dismissal.  

Unsuccessful Summary Dismissal Application 20



Riverbend Water Co-Op Ltd. v. Andy Gravel Trenching Ltd. 
Alberta Court of Queen’s Bench 

May 20, 2008 

In its May 2008 judgment in Riverbend 
Water Co-Op Ltd. v. Andy Gravel 
Trenching Ltd., the Alberta Court of 
Queen’s Bench dismissed both the 
plaintiffs application for summary 
judgmen t and t he de fendan t ’ s 
application for a summary dismissal. 
The judgment dealt with a dispute over 
a tender call issued by Riverbend Water 
Co-Op Ltd. for a water distribution 
system.  The defendant, Andy Gravel 
Trenching Ltd., was the low bidder. 
Delays in obtaining environmental 
approvals apparently caused the 
tendering process to run behind 
schedule.  By the time it was selected 
for contract award, Andy Gravel 
Trenching refused to honour its tender, 
claiming that Riverbend had unilaterally 
amended the project start date. 
Riverbend responded by calling on the 
bid security.  

 This gave rise to a number of subsequent 
interpretive disagreements regarding the 
terms and conditions of the tender call.  
In dismissing both applications, the 
Court determined that there were too 
many complex issues in dispute to allow 
for a speedy resolution: 

 “In summary, the parties have inserted 
language in the various documents which is 
not clear and appears to be in conflict…[T]he 
conflicting interpretations in this case do not 
enable resolution under Rule 159. The 
determination of rights under an ambiguous 
tender package requires fuller evidence as to 
the chronology of events which may disclose 
whether the parties actually reached any 
consensus ad idem.” 

 As this case illustrates, tendering delays, 
coupled with unclear tender call terms, 
can give rise to complex legal 
proceedings. 

Unsuccessful Summary Judgment Application – Unsuccessful Summary Dismissal Application 21



Cape Breton Bid Battle  
Proves Defensibility of Flexible RFPs 
Guysborough v. Resource Recovery Fund Board Inc. 

Nova Scotia Supreme Court, 2011 

The Guysborough (Municipality) v. Resource 
Recovery Fund Board Inc. decision of the Nova 
Scotia Supreme Court illustrates how the use of 
flexible RFP formats can protect purchasers 
from protracted lost-profit claims. In this case 
the court granted the purchaser’s application for 
summary dismissal of a bidder’s lost-profit lawsuit 
after finding that the RFP in question did not create 
a binding Contract A bidding process.  
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Court Throws Out Claim in Negotiated RFP Process  
 

Everything Kosher Inc. v. Joseph and Wolf Lebovic Jewish Community Campus 
 Ontario Superior Court of Justice 

In its April 2013 decision in Everything Kosher 
Inc. v. Joseph and Wolf Lebovic Jewish 
Community Campus, the Ontario Superior 
Court of Justice summarily dismissed a breach 
of contract claim after determining that the 
negotiated RFP issued by the purchasing entity 
never created binding contractual relations 
between the parties.  

The dispute originated with an RFP issued by 
the Joseph and Wolf Lebovic Jewish 
Community Campus for the provision of food 
services. As the court noted, when the RFP was 
issued in 2006, the campus remained under 
construction and the precise scope of the 
required services was therefore not known to 
the parties.  

Negotiated RFP Does Not Create Contract A – Proponent’s Claim Summarily Dismissed 

The RFP terms contained express provisions 
stating that no binding contractual commitments 
would be created through the submission of 
proposals and that any contract award was 
subject to the completion of negotiations and to 
the formal signing of a contract with a selected 
proponent. Notwithstanding prolonged 
discussions and the exchange of multiple draft 
contracts, the RFP process never culminated in 
the award of a final contract. In the interim, the 
proponent entered into separate food service 
arrangements with another party that operated 
out of the Campus. The Campus issued a new 
RFP for food services in 2011. The proponent 
sued, arguing that Campus had improperly 
terminated a ten-year exclusive contract that it 
had been awarded pursuant to the 2006 RFP.  
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Everything Kosher Inc. v. Joseph and Wolf Lebovic Jewish Community Campus 
 Ontario Superior Court of Justice 

The court disagreed, finding that the RFP in 
question was not a Contract A bidding process 
and did not result in binding legal relations 
between the parties. Rather, it only gave the 
selected proponent the opportunity to enter into 
contract award negotiations:  

“Counsel for the Defendants submits that the 
language of the 2006 RFP was prompted by the 
Supreme Court of Canada's holding in its well-known 
decision in R. v. Ron Engineering and Construction 
(Eastern) Ltd., [1981] 1 S.C.R. 111. The essence of 
that decision is that tender documents must be 
analyzed closely in order to determine whether they 
can form a binding agreement. In the Court's words 
[at 120]: 

‘The revocability of the offer must, in my view, be 
determined in accordance with the "General 
Conditions" and "Information for Tenderers" and the 
related documents upon which the tender was 

submitted. There is no question when one 
reviews the terms and conditions under which the 
tender was made that a contract arose upon the 
submission of a tender between the contractor and 
the owner …’ 

“Unlike the tender at issue in Ron Engineering, the 
document that the Plaintiff responded to in 2006 
made it clear that it was not an offer that would lead 
to a firm acceptance. Rather, as the courts have said 
elsewhere, the 2006 RFP was "a request for 
proposals and nothing more. The prize at the end of 
the exercise was...the opportunity to negotiate for a 
contract". … 

“While the 2006 RFP created an obligation to 
negotiate terms over a 90 day period, it presented to 
the Plaintiff nothing more than an opportunity to 
attempt to conclude an agreement. It was not itself a 
binding document. As the Court of Appeal put it in 
Bawitko Investments Ltd. v. Kernels Popcorn Ltd. 
(1991), 79 D.L.R. (4th) 97, at 104 (Ont CA) "the 

Negotiated RFP Does Not Create Contract A – Proponent’s Claim Summarily Dismissed 
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Everything Kosher Inc. v. Joseph and Wolf Lebovic Jewish Community Campus 
 Ontario Superior Court of Justice 

'contract to make a contract' is not a 
contract at all.”” (paras. 28-30) 

The court also noted that parties were never 
able to come to terms on any final agreement, 
having left many key terms unresolved 
notwithstanding their prolonged negotiations: 

“The evidence is clear that both the Plaintiff and the 
Campus were working toward a detailed written 
contract, and that such an agreement in writing was 
specifically required by the 2006 RFP. The parties 
exchanged draft contracts and leases even after the 
90 day period had expired, but this still did not result 
in a concluded agreement. The final draft exchanged 
in October 2007 was never signed as there were still 
substantial terms to be concluded. 

“Courts have found that a binding contract does not 
exist where the fact that "subsequent discussions and 
negotiations would [still] be required concerning 

fundamental details of the contract is apparent." 
Buttcon, supra, at para 47. Here, the evidence of both 
parties indicates that the capital investment 
obligations, revenue sharing, responsibility for 
property taxes, termination provisions, and other 
clauses all remained unresolved.” (paras. 31-32)  

In its decision, the court applied long-standing 
Supreme Court precedent that recognizes that 
not every tendering process automatically 
creates binding contractual commitments 
between the parties. It concluded that in this 
case the RFP never created any such 
commitments:  

“Given the wording of the 2006 RFP, "[a contract] 
does not automatically spring into existence upon the 
making of a tender, and if it does, its terms must be 
ascertained as with any other contract, and not be 
derived from some abstract legal paradigm." Naylor 
Group Inc. v. Ellis-Don Construction Ltd. [2001] 2 
S.C.R. 943, at para 35. 

Negotiated RFP Does Not Create Contract A – Proponent’s Claim Summarily Dismissed 25



Everything Kosher Inc. v. Joseph and Wolf Lebovic Jewish Community Campus 
 Ontario Superior Court of Justice 

“In the present case, no such terms can be 
ascertained. Most importantly, both parties 
u n d e r s t o o d  t h a t  t h e  C a m p u s  w a s
undergoing design changes, and so no firm contract 
could be reached at that time. The exchange of 
draft agreements, which included leases for as yet 
undetermined space, "goes no further than to 
indicate a willingness that negotiations might 
continue, rather than that an agreement had been 
concluded." Harvey v. Perry, [1953] 1 S.C.R. 233, at 
para 15. There is simply no basis in the record 
for concluding that a firm contract, or that the 
material terms of a firm contract, had been 
agreed upon. Ossory Canada Inc. v. Wendy's 
Restaurants of Canada Inc. (2007), 36 O.R. (3d) 
483, at para 27 (Ont CA).” (paras. 33-34) 

The court also noted that parties involved in 
direct commercial negotiations such as those 
held under the RFP in question did not owe one 
another a duty to negotiate in good faith and 
were under no duty to come to terms in they 

were unable to reach a meeting of the minds: 

“In adopting this view, the Plaintiff puts its 
position with sincerity, but misapplies the duty of 
good faith in contracting. Where there is a contract 
in place, a party may well have a duty to carry 
out its terms in good faith. But a party's duty in 
satisfying agreed-upon performance standards is a 
different matter than a party's duty in the 
negotiating process where no agreement has yet 
been reached. Mesa Operating Ltd. Partnership v. 
Amoco Canada Resources Ltd. (1994), 19 Alta. 
L.R. (3d) 38, at 44 (Alta CA).  

“A party may not misrepresent material matters to the 
opposite party during the course of negotiating an 
agreement. That, however, is significantly different 
from what the Plaintiff is alleging here when it alleges 
that the Defendants acted in bad faith. The English 
Court of Appeal has recently confirmed that there is 
no general duty in contract law, such as that 
suggested by the Plaintiff's position toward the 

 Defendants, that would compel a party engaged in 

Negotiated RFP  Does Not Create Contract A – Proponent’s Claim Summarily Dismissed 
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Everything Kosher Inc. v. Joseph and Wolf Lebovic Jewish Community Campus 
 Ontario Superior Court of Justice 

negotiations over a proposed agreement to act in 
anything other than its own self-interest. Mid 
Essex Hospital Services NHS Trust v. Compass 
Group UK & Ireland Ltd (t/a Medirest) [2013] EWCA 
Civ 200, at paras 92-95 (CA). 

“It is certainly the case that there is no legal obligation 
on a negotiating party to extend agreeable terms to 
the other side in order to facilitate the conclusion of 
the negotiations. This is particularly the case where 
the interaction of the parties is over a document such 
as the 2006 RFP, which states that there is no firm 
contract yet in place and provides considerable 
latitude for bargaining. Mannpar Enterprises Ltd. v. 
Canada (1999), 173 D.L.R. (4th) 243, at para 59 (BC 
CA).” (paras. 39-41) 

After concluding that the Campus made 
no material misrepresentations regarding 
contract award that could be relied on by the 
proponent to advance a claim, the court 
summarily dismissed the lawsuit.  

As this case illustrates, not all tendering 
processes create the legal risks and 
restrictions associated with the Contract 
A tendering model. By using properly 
constructed negotiated RFPs, purchasing 
entities are able to conduct competitive 
bidding based on the norms of traditional 
contract law, which offer the parties greater 
flexibility in coming to final contract terms, 
along with less legal exposure in instances 
where the bidding process does not 
culminate in the award of a contract. In this 
particular instances, the containment of legal 
risk included the ability to obtain the summary 
dismissal of a lawsuit launched by 
an unsuccessful proponent, which 
stands in marked contracts to the protracted 
litigation that often arises out of Contract A 
based tendering disputes.  

Negotiated RFP Does Not Create Contract A – Proponent’s Claim Summarily Dismissed 
27



 In-Process Speedy Remedies 
 Speedy remedies are potentially available to 
suppliers seeking to challenge a public 
procurement process. These remedies, which 
can include injunctions and applications for 
judicial review, are aimed at rectifying allegedly 
improper conduct during the procurement 
process.   

Legal Risks and Remedies 
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 Anti-Psychotic Drug RFP Injunction 
 A provincial government issues an RFP for the supply 
of anti-psychotic medication used to treat 
schizophrenia and bipolar disorder. The drug 
manufacturer, who previously advanced an action 
against the government based on the tort of civil 
conspiracy, alleges that the the RFP process initiated 
by the government to determine which version of 
olanzapine to include in its drug program was a sham. 
It brings an injunction application to stop the RFP 
process from proceeding. 

 Case Study 
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 Case Study 

If you were on the court would you: 

a) reject the injunction application since: (i) the provincial
government is shielded from injunctions by the Crown
Proceedings Act; and (ii) the applicant failed to prove that it
would suffer irreparable harm if the government proceeded
with the RFP process; or

b) grant the injunction to stop the government from running its
sham RFP process.
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 Case Study 

If you were on the court would you: 

a) reject the injunction application since: (i) the provincial
government is shielded from injunctions by the Crown 
Proceedings Act; and (ii) the applicant failed to prove 
that it would suffer irreparable harm if the government 
proceeded with the RFP process; or 

b) grant the injunction to stop the government from running its
sham RFP process.

32



Novapharm Ltd. v. British Columbia (Minister of Health)  
British Columbia Supreme Court 

January 22, 2008 
 

 In its January 2008 decision in 
Novapharm Ltd. v. British Columbia 
(Minister of Health), the British 
Columbia Supreme Court dismissed 
an injunction application that 
attempted to stop a government RFP 
process for the supply of a 
prescription drug.  The case involved 
a tendering process initiated by the 
BC Ministry of Health for the 
provision of olanzapine, an anti-
psychotic medication used to treat 
schizophrenia and bipolar disorder.  
The applicant, a manufacturer of a 
generic version of olanzapine, had 
previously advanced an action 
against the government based on  the 
tort of civil conspiracy after the 
government refused to include its 
product in the Pharmacare program.  

 The applicant claimed that the RFP 
process initiated by the government to 
determine which version of olanzapine 
to include in the Pharamacare program 
was a sham. It brought an application 
for an injunction to stop the RFP 
process from proceeding. The Court 
rejected the application, finding that it 
did not have the jurisdiction to grant an 
i n j u n c t i o n s i n c e B C ’s C ro w n 
P ro c e e d i n g s A c t s h i e l d e d t h e 
government from such actions.  
Furthermore, the Court concluded that 
even if it did have jurisdiction, the 
applicant failed to meet the test 
necessary to warrant the granting of an 
injunction since it did not show that it 
would suffer irreparable harm if the 
government proceeded with its RFP 
process.   

Unsuccessful Injunction 33



 Power Co-Generation Contract Injunction 
 A lottery and gaming agency issues an RFP to design/
build, own and operate a power co-generation facility 
as part of a casino. The agency and selected supplier 
successfully negotiate a design/build agreement but 
fail to come to terms on the “own and operate” 
agreements. The facility is built and the supplier 
serves as a de facto interim operator for eighteen 
months under a letter of intent. When that timeframe 
expires the agency orders the supplier to vacate the 
premises. The supplier brings an injunction 
application to challenge the decision.  

 Case Study 
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 Case Study 

If you were on the court would you: 

a) reject the injunction application since: (i) the supplier has
failed to prove that it will suffer irreparable harm if the
contract termination proceeds; and (ii) if the contract
termination is determined at trial to have been improper the
supplier can be adequately compensated monetarily
through damages; or

b) grant the injunction to stop the agency from terminating the
operator agreement.
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 Case Study 

If you were on the court would you: 

a) reject the injunction application since: (i) the supplier
has failed to prove that it will suffer irreparable harm if 
the contract termination proceeds; and (ii) if the 
contract termination is determined at trial to have been 
improper the supplier can be adequately compensated 
monetarily through damages; or 

b) grant the injunction to stop the agency from terminating the
operator agreement.
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 Buttcon Energy Inc. v. Ontario Lottery & Gaming Corp. 
Ontario Superior Court of Justice 

September 11, 2009 

Applicability of Injunction Over Government Contracting Decision 

 In its September 2009 decision in Buttcon 
Energy Inc. v. Ontario Lottery & Gaming 
Corp., the Ontario Superior Court of 
Justice rejected an injunction motion 
brought by a government supplier. The 
case dealt with an RFP to design/build, 
own and operate a power co-generation 
facility for a new part of the Windsor 
Casino. As the Court noted, Buttcon had 
“won” that RFP and the parties had then 
successfully negotiated a design/build 
agreement.  However, they failed to come 
to terms on the “own and operate” 
agreements. The facility was built and 
Buttcon served as the de facto interim 
operator for eighteen months under a letter 
of intent.  

 
 
 
 

  
 
 

 When that timeframe expired the Lottery 
Corporation ordered Buttcon to vacate the 
premises.  Buttcon brought an injunction 
to challenge that decision. As is often the 
case when suppliers seek injunctions to 
challenge government procurement 
decisions, the Court found that the 
supplier was unable to show that it would 
suffer irreparable harm if the decision was 
allowed to stand.  The Court determined 
that if successful, the supplier’s claim 
could adequately be compensated with 
monetary damages.  As the judge noted, “I 
am not persuaded…that damages would 
not be an adequate and appropriate 
remedy.” The injunction motion was 
therefore dismissed.  
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 Injunction Challenges by First Nations   
 A territorial government issues two tender calls. The 
first is for the expansion of an airport terminal. The 
second is for the sale by tender of government land. It 
receives two injunction applications launched by First 
Nations groups seeking to stop the tendering 
processes.  

 

  

 Case Study 
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 Case Study 
 

 If you were on the court would you: 
 

a)  reject the injunction applications since: (i) the applicants 
have failed to show that they will suffer irreparable harm if 
the tendering processes continues; and (ii) any harm that 
is proven at trial can be adequately compensated 
monetarily through damages; or 

b)  grant the injunctions to stop the territorial government from 
proceeding with its tendering processes notwithstanding 
the inconvenience that this disruption may cause to the 
government.   
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 Case Study 

If you were on the court would you:

a) reject the injunction applications since: (i) the applicants
have failed to show that they will suffer irreparable harm if
the tendering processes continues; and (ii) any harm that
is proven at trial can be adequately compensated
monetarily through damages; or

b)  grant the injunctions to stop the territorial government
from proceeding with its tendering processes 
notwithstanding the inconvenience that this disruption 
may cause to the government.   
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Kwanlin Dün First Nation v. Government of Yukon 
Yukon Territory Supreme Court 

September 12, 2008 
 

 In its Septemgber 2008 judgment in 
K w a n l i n D ü n F i r s t N a t i o n v . 
Government of Yukon, the Yukon 
Territory Supreme Court granted an 
application for an injunction and 
suspended a public tendering process for 
the expansion of the air terminal at 
Whitehorse International Airport.  

 

 The case involved a failed negotiation 
between the Kwanlin Dün First Nation 
and the Yukon Government regarding 
economic benefits to the Kwanlin Dün 
First Nation in connection with the 
airport expansion project.  The self-
governing agreement between the 
Kwanlin Dün First Nation and the 
Yukon Government contemplated such 
economic benefit arrangements flowing 
from large construction projects on 
traditional Kwanlin Dün territories. 

 As the Court determined in applying the 
three-part injunction test, the Kwanlin 
Dün First Nation was entitled to its 
injunction application since it was able to 
establish: (i) that there was a serious 
issue to be tried regarding whether the 
Yukon Government had met its “honour 
o f t h e C r o w n ” o b l i g a t i o n s a s 
contemplated under the self-governing 
agreement; (ii) that allowing the 
tendering process for the airport 
expansion project to continue could 
cause irreparable harm to the interests of 
the Kwanlin Dün First Nation; and (iii) 
that the balance of convenience favoured 
the Kwanl in Dün F i r s t Na t ion 
notwithstanding the disruptions and 
delays that would be caused to the airport 
expansion project by issuing the 
injunction.  The tendering process was 
accordingly brought to a halt.  
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Ta’an Kwach’an Band v. Yukon (Premier) 
Yukon Territory Supreme Court 

July 28, 2008 
 

 In its July 2008 judgment in Ta’an 
Kwach’an Band v. Yukon (Premier), 
the Yukon Territory Supreme Court 
granted the Ta’an Kwach’an Band’s 
application for an injunction and 
suspended a public tendering process 
for the sale of government land. 

 

 The case involved the attempted sale 
of government-owned land situated in 
downtown  Whitehorse.  The 
applicant, Ta’an Kwach’an Council, a 
Yukon First Nation, maintained that 
the government had a legal duty to 
consult before concluding the 
tendering process for the sale of the 
land located on the Whitehorse 
waterfront.   In applying the injunction 
test, the Court granted the application 
so that the band’s petition regarding 
the land could be heard before the land 
was sold.  

 As the Court determined, even though an 
i n j u n c t i o n w o u l d d i s r u p t t h e 
government’s activities, the balance of 
convenience favoured the applicant since 
its petition would be rendered moot if the 
land was sold before the dispute could be 
heard: 

 

  “The public interest in concluding this 
tendering process must be weighed against the 
public interest in upholding the duty of 
procedural fairness grounded in the honour of 
the Crown.  I conclude that the balance of 
convenience favours maintaining the status 
quo until there is a hearing on the mertis.” 

 

 As this case illustrates, while the 
balancing test applied in injunction 
applications typically favours the party 
calling for tenders, in certain exceptional 
circumstances the courts will grant an 
injunction and stop a tendering process 
while a legal action proceeds. 
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Court Injunction Slams Brakes on Province-Wide School Bus Tendering 
 

F.L. Ravin Ltd. v. Southwestern Ontario Student Transportation Services 
Ontario Superior Court of Justice 

In its April 2013 decision in F.L. Ravin Ltd. v. 
Southwestern Ontario Student Transportation 
Services, the Ontario Superior Court of Justice 
granted an injunction against Southwestern 
Ontario Student Transportation Services 
(“STS”). The dispute arose over the third and 
final RFP issued by STS for school bus 
transportation services in south-western 
Ontario. The motion for the injunction was 
brought by two school bus operators, Ravin and 
Badder, who had for many years provided 
school bus transportation services to school 
boards operating within STS’s scope of 
operation. STS has assumed responsibility for 
conducting competitive bidding processes for 
school bus services on behalf of a number of 
school boards. The RFPs in question were part 
of a broader provincially mandated process 
requiring school boards to conduct open 

Injunction Granted to Small Bus Company to Stop Bus Services Tender - Irreparable Harm Test Met 

competitive bidding processes for bus services 
since province-wide spending on these services 
totalled $1 billion annually.  

As the court noted, this new provincially 
sponsored open tendering program attracted 
criticism from local bus operators who feared 
being run out of business by larger operators: 

“From the beginning of the new process, concerns 
were expressed from various quarters including small 
bus lines, Chambers of Commerce and others as to 
the ability of small bus lines that had historically 
provided bus service to students in primarily rural 
areas to compete under the new system. In 
December 2008, the then Minister of Education, 
Kathleen Wynne, sent a letter to the concerned 
parties, expressing both an acknowledgment of the 
concerns and a commitment to institute a process 
that would be fair to all.” (para. 11) 
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F.L. Ravin Ltd. v. Southwestern Ontario Student Transportation Services 
Ontario Superior Court of Justice 

However, as the court observed, despite 
escalating concerns from small operators over 
the province-wide implementation of the new 
competitive bidding processes, STS retained 
the services of PPI Consulting and proceeded 
to fast-track its implementation of open 
tendering well ahead of most other school 
boards across the province. After being 
underbid, the plaintiffs questioned whether STS 
had properly taken into account the safety 
concerns initially raised by the Ministry and its 
external advisors: 

“In the fall of 2010, the Deloitte accounting firm was 
retained by the Ministry to carry out a review of STS 
and make recommendations with respect to the 
competitive procurement of student transportation 
services. Deloitte recommended, among other things, 
a focus on determining local market conditions and 
advised that in procuring appropriate and safe student 
bus services, price should not be the primary factor in 

entering into contracts for these services. After hiring 
PPI Consulting services to prepare an RFP, STS 
issued its first RFP on January 11, 2011. It is the 
position of the plaintiffs that this first RFP did not take 
into account local experience or conditions. 

“In March 2011, the results of the RFP were 
announced. Ravin lost a significant number of its bus 
routes as did a number of other larger companies 
who had been providing service to the catchment 
area served by STS. It is not in dispute that the 
winning bids accepted by STS were for rates 
approximately 20% below what the Deloitte study for 
the Ministry had set as the minimum amount for which 
operators could provide safe and reliable service on 
an ongoing basis.” (paras. 15-16) 

The controversy over safety concerns and over 
the potentially detrimental impact of large-scale 
tendering on small locally based suppliers led 
the provincial government to announce a six-
month pre-election moratorium on competitive 
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F.L. Ravin Ltd. v. Southwestern Ontario Student Transportation Services 
Ontario Superior Court of Justice 

bidding of school bus services: 
“The experience of bus companies in the area served 
by STS was not unique. On June 23, 2011, then 
Minister of Education Dombrowsky announced a six-
month moratorium on the procurement practices and 
established a Task Force to review the experiences to 
date of competitive procurement processes, 
expressing the view that such a review "would be 
beneficial to all parties." The management of STS did 
not welcome this announcement, referring to it during 
a management meeting as a "curveball", possibly 
because it might interfere with the successful 
completion of its five-year plan to which STS had 
committed in September 2010.” (para. 17) 

As the court noted, once the moratorium was 
lifted, STS proceeded with a second and then a 
third RFP. The plaintiffs launched their last-
minute injunction challenge in a final attempt to 
stop the evaluation of the third set of proposals: 

“STS issued another RFP for another one third of its 
school bus routes for the 2012-2013 school year. 
None of the plaintiffs' routes were involved in that 
RFP. Thus, after the routes were awarded as a result 
of that RFP, the positions of Ravin and Badder did not 
change. At issue in this motion is the third RFP set to 
close today.” (para. 18) 

In determining whether to grant an injunction, 
the court applied the three-part test established 
by the Supreme Court of Canada in the RJR 
MacDonald v. Canada decision:  

“The test that I must apply in determining whether an 
interlocutory injunction should be granted is set out in 
RJR MacDonald v. Canada (Attorney General), [1994] 
1 S.C.R. 311. The party requesting the injunction 
must meet all three parts of the test by establishing 
on the record that: 1) there is a serious issue to be 
tried; 2) the party requesting the injunction faces the 
risk of irreparable harm if the relief is not granted; and 
3) the balance of convenience (or inconvenience)
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F.L. Ravin Ltd. v. Southwestern Ontario Student Transportation Services 
Ontario Superior Court of Justice 

between the parties favours the granting of the interim 
injunction.” (para. 19) 

In applying the first part of the test, the court 
held that the plaintiffs had established that there 
was a serious issue to be tried by a court, 
particularly since a similar tendering process for 
school bus transportation services in another 
part of the province was already the subject of 
concurrent legal proceedings: 
“There is uncontradicted evidence in the material that 
a number of other consortia have put their RFPs on 
hold until there is a decision on the issues that will be 
before the court during the expedited trial to be held 
in the East Region in June, less than three months 
from now. STS appears to be the only consortium in 
the province that has taken such a hard line in 
refusing to extend or delay its RFP for a reasonable 
length of time. It is that hard line that has led to this 
motion before me.” (para. 34) 

In turning the second part of the injunction test, 
the court also determined that the plaintiffs had 
established that they could suffer irreparable 
harm if the tendering process was permitted to 
proceed: 

“The plaintiffs argue that the manner in which the 
current RFP is structured pre-ordains that they will be 
unsuccessful either in obtaining routes or obtaining 
routes that are economically viable. In either result, 
they will suffer financial ruin, impacting not only on 
their livelihood but on that of their employees as well. 
The affidavits of Ms. Ravin and Mr. Badder set out in 
significant detail the results of the 2011 RFP. Given 
that the 2013 RFP is structured in a similar way to the 
2011 RFP, the plaintiffs argue that the result of the 
current RFP is pre-ordained. The disastrous results 
are more than speculative. In RJR MacDonald, the 
Supreme Court of Canada recognized that loss of 
market share can result in irreparable harm. The 
future of small rural bus lines and the manner in 
which they are tied to their individual communities has 
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Ontario Superior Court of Justice 

been recognized by Deloitte, the Ministry as well as 
The Honourable Mr. Osborne in comments in his Task 
Force Report.” (para. 42) 

Finally, in considering the third part of the 
injunction test, the court concluded that 
notwithstanding the impact on STS if an 
injunction were granted, the balance of 
convenience still favoured the plaintiffs since 
STS was well ahead of most other parts of the 
province in adhering to the provincially 
mandated requirement to conduct open 
tendering processes:  

“This last factor calls for a court to determine on the 
record before it which of the two parties will suffer the 
greater harm from the granting or refusal of an 
interlocutory injunction, pending a decision on the 
merits. As Fragomeni J. pointed out in the Saan case, 
some of the same considerations apply in the 
determination of this step in the analysis as in the 

consideration of irreparable harm. The defendant and 
the intervenor argue that if an interlocutory injunction 
is granted enjoining the RFP process STS will be 
unable to comply with Ministry Directives, putting STS 
in non-compliance with the law. Further an injunction 
will require STS to negotiate or extend existing 
contracts or otherwise negotiate for the services until 
a final determination of the issues in the proceeding is 
made. As well, STS argues that it is in the public 
interest that STS be allowed to proceed with the RFP. 
Indeed, STS argued at para. 152 of its factum that 
"The granting of an injunction in this proceeding 
impacts on all competitive processes in Ontario and 
threatens the very foundation of the rationale and 
legal requirement for same." STS also asserted that 
an injunction would result in an abandonment of its 
business plan and require it to accept an 
uncompetitive pricing structure for an indeterminate 
length of time. For all of these reasons, STS argued 
that "The harm that the Plaintiffs allege is speculative. 
The harm that STS will suffer is known and real, "... 
thus" the balance of convenience favours STS.” 
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“With respect, I disagree. STS is ahead of most other 
consortia in regard to the number of years it has 
engaged the RFP process in obtaining student 
transportation services. The fact that it may be in non-
compliance with the law, a position also taken by the 
Ministry, is not a compelling reason in the 
circumstances of this case to refuse an injunction at 
this time for a relatively brief period of time. If this 
case is not consolidated with the case set for trial in 
June 2013, I can fix an expedited trial in St. Thomas 
for the week of September 12, 2013. A number of 
other consortia across the province appear to have 
recognized that a final and proper determination by 
the court of the serious issues raised by the plaintiffs 
in this and other actions ultimately best serves the 
public interest. STS will be in no different position 
than the other consortia who voluntarily suspended 
their RFPs. From the evidence before me, STS 
appears to have been the only consortium in the 
province to insist on forging ahead with its RFP in the 
face of questions from potential bidders about the 

fairness of the process, based on the Directives from 
the Ministry itself.” (paras. 47-48) 

After determining that the situation met all three 
parts of the injunction test, the court granted the 
plaintiff’s motion and ordered STS to cease its 
tendering process until, at minimum, the 
conclusion of the parallel legal proceedings that 
were initiated against a similar process in 
another region of the province. As this case 
illustrates, while instances where the courts will 
grant an injunction to stop a tendering process 
are rare, they are not unprecedented. 
Furthermore, when successful, such injunctions 
can have a significant impact on government 
operations. In this case, the injunction had the 
impact of effectively suspending competitive 
bidding for school bus transportation services 
across the entire province of Ontario.  
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The Rise of Judicial Review 

Case law developments in the area of judicial 
review have been quietly redefining the legal 
landscape in ways that could have a long-term 
impact on public procurement in Canada. This 
underscores the significance of the judicial 
review remedy as a means of keeping 
government accountable for its contracting 
decisions.  
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Contract Voided by Nova Scotia Court over Process Breach 
 

North End Community Health Assn. v. Halifax (Regional Municipality) 
Nova Scotia Supreme Court 

that this framework was not referred to in the 
RFP: 

“HRM issued a Request for Proposals (the RFP), 
seeking proposals for "a comprehensive and 
integrated" use of the Property "through the 
restoration and re-use of the existing building or the 
re-development of the property for various 
commercial, institutional and other land uses, which 
are complementary to existing developments in the 
surrounding area, and which generally enhance the 
community." There were four scoring criteria for the 
assessment of proposals. These included (1) 
understanding the intent and objectives, with a 
maximum score of 30; (2) qualifications and 
experience, with a maximum score of 25; (3) the 
proponent's financial capability, with a maximum 
score of 25; and (4) the financial offer, with a 
maximum score of 20. … 

In its September 2012 decision in North End 
Community Health Assn. v. Halifax (Regional 
Municipality), the Nova Scotia Supreme Court 
granted a community organization’s judicial 
review application and struck down the decision 
made by Halifax Regional Council to sell 
surplus school property to a land developer. In 
a prior March 2012 judgment, the community 
organization, North End Community Health, had 
obtained an injunction to stop the land sale from 
proceeding until the resolution of the judicial 
review application. In the judicial review 
judgment, the court found that the decision to 
enter into an agreement for the sale of the 
property pursuant to an RFP process was 
governed by a statutory framework and 

Duty to Conduct a Fair Process – Council Breaches Statutory Rules – Judicial Review Remedy Granted 52



 

North End Community Health Assn. v. Halifax (Regional Municipality) 
Nova Scotia Supreme Court 

That framework specified that land had to be 
sold for market value unless it was sold to non-
profit organizations carrying on activities 
beneficial to the municipality. The court also 
found that Council’s decisions under the 
statutory framework had to be made in a 
reasonable fashion and that, by failing to obtain 
market value, Council made an unreasonable 
decision which should be struck down: 

“The HRM Charter provides that Council may not sell 
municipal property at less than market value unless 
the sale is to a non-profit organization. To sell the 
property for a price less than a willing buyer was 
willing to pay amounted to a sale at less than market 
value. In other words, the price ultimately agreed to 
was lower than the price the buyer had expressed a 
willingness to pay for the property "as is." The  

“The RFP stated that legislation permitted "the sale of 
surplus municipal property at less than market value 
to registered non-profit organizations." In the event 
that a sale at less than market value was 
recommended, a public hearing would be required. 
Proponents of a sale at less than market value would 
be required to "demonstrate how their program and 
service delivery aligns with HRM's jurisdictional 
mandate or organizational priorities ...". Such a 
motion before Council would require a two-thirds 
majority vote. The RFP did not refer to the Procedure, 
nor did it provide for special consideration for bidders 
which were "local community groups", as set out in 
the Procedure.”  (paras. 10-11) 

The court determined that Halifax Regional 
Council owed the applicant community group a 
duty of procedural fairness under the statutory 
framework. 
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pay $4 million.” (paras. 102-104) 

As this case illustrates, when public bodies 
exercise statutory powers in the admin-istration 
of a bidding process, their contract award 
decisions may be subject to judicial review 
challenges. Where the courts find that contract 
award decisions failed to follow the governing 
statutory framework or were otherwise made in 
an unreasonable fashion, those decisions can 
be struck down by the courts. Government 
decision-makers should therefore be careful to 
conduct themselves in accordance with their 
statutory powers and in accordance with the 
implied administrative law principles of 
procedural fairness in order to avoid the risk of 
having their decisions declared a legal nullity by 
the courts.  

HRM Charter did not permit Council to sell the 
property at this price in these circumstances. In these 
circumstances, "market value" was not the estimate, 
but the amount a willing buyer would pay.  

“The market price for the property was $4 million. The 
agreed selling price of $3 million was therefore an 
amount less than market value. 

“Keeping in mind that the standard of review with 
respect to Council's determination of price is 
reasonableness, I am not satisfied that Council met 
that standard. The materials before Council made it 
explicit that the buyer was willing to pay $4 million for 
the property. In these circumstances, I do not believe 
"market price" could reasonably be regarded as any 
amount less than this. Council's decision to sell the 
property for $3 million was not within a reasonable 
range of decisions in circumstances where the buyer 
had informed Council that it was prepared to  
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Remedy Against Breaching Bidders 
As recognized by the Supreme Court of Canada in 
1981 in Ron Engineering, the duty to honour a 
tender is a key bidder responsibility and one of the 
cornerstones of a formal legally binding bidding 
process. Where a bidder responds to a binding 
Contract A bidding process, submits a compliant 
tender, is selected for contract award and then fails 
to honour its tender, it can be liable for forfeiture of 
bid security or damages amounting to the 
difference between its tender and the next-best bid.   

Legal Risks and Remedies 
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Manitoba Court Finds Bidder Liable for $500,000 for Failing to Honour Bid 
 

Manitoba Eastern Star Chalet Inc. v. Dominion Construction Co. 
Manitoba Court of Queen’s Bench 

arising out of numerical errors in its listing of 
addenda and its failure to include a required 
corporate bylaw resolution with its bid. 
Dominion argued that these irregularities were 
fatal to the compliance of its tender, rendering 
the bid legally void and incapable of acceptance 
by the owner and absolving Dominion from 
liability for failing to honour its bid.  

In its analysis of the legal issues, the court 
summarized the governing law relating to a 
bidder’s duty to honour its bid as follows: 

“A useful summary may be found in the treatise of 
Paul Emanuelli, Government Procurement, 2d ed. 
(Markham, Ont.: LexisNexis Canada Inc.,  

 

In its December 2011 decision in Manitoba 
Eastern Star Chalet Inc. v. Dominion 
Construction Co., the Manitoba Court of 
Queen’s Bench found a bidder liable for over 
$500,000 in damages for failing to honour its 
bid. The case dealt with a tender call for a 
building project in Winnipeg, Manitoba. 
Dominion submitted the lowest bid at $2.45 
million but then informed the owner that it had 
made a substantial mathematical error which, it 
claimed, gave it no choice but to withdraw its 
bid. Since the error was not obvious, the tender 
remained legally valid and capable of 
acceptance by the owner. However, Dominion 
argued that its tender was non-compliant for 
unrelated technical reasons  
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between tenders containing patent and latent 
errors: 

a. Tenders containing patent errors (that are
apparent to the purchaser on the face of the
tender) are typically held to be legally
incapable of acceptance and bidders are
therefore typically not liable for failing to
honour such tenders.

b. Tenders containing latent errors (that are not
obvious to the purchaser) are generally seen
to be capable of acceptance and bidders may
be liable for failing to honour such tenders.

4. In instances where the selected bidder fails to
honour its tender in a timely fashion, purchasers
may be entitled to rescind the selection of the
tender and proceed with the selection of the
next-best bid. However,

 

2008) at 499, wherein he set out the governing 
principles related to those circumstances where a 
bidder has endeavoured to renege on its tender 
based upon mistake or non-compliance: 

1. In a formal legally binding bidding process, a
bidder is typically under a duty to honour its
tender if it is selected by the purchaser. A bidder
that fails to honour its tender may be liable for
the difference between its tender and the next-
best bid.

2. A non-compliant tender is generally seen to be
incapable of acceptance and a non-compliant
bidder is therefore generally not liable for failing
to honour its tender.

3. In cases where the bidder has alleged that it
made a mistake which rendered its tender non-
compliant and incapable of acceptance, the
courts have tended to distinguish
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purchasers should be careful to confirm that the 
selected bidder is actually refusing to honour its 
tender before rescinding the selection.”  

In considering the facts before it, the court 
concluded that the bidder had submitted a bid 
that was legally capable of acceptance since 
there was no obvious mathematical 

Duty to Honour Bid – Bidder’s Non-Compliant Bid Defence Fails 

error on the face of the bid and since the other 
technical omissions were immaterial and not 
fatal to the bid’s validity. The reneging bidder 
was therefore ordered to pay over $500,000 in 
damages to the owner for its failure to honour 
its tender. 
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Remedy Comes With Risk 
However, this imposes the burden of bid security 
on all bidders or requires the purchasing 
institution to initiate legal proceedings against the 
breaching bidder to recover damages. 
Furthermore, this remedy exposes the purchasing 
institution to the legal quid pro quo of lost profit 
claims by unsuccessful bidders.  

Legal Risks and Remedies 
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    Lost Profit Claims 
 Where a bidder loses a Contract A bidding 
process, it has the right to bring a legal claim 
and may be entitled to its lost profits if it can 
show that it lost the contract award due to a 
breach of the tendering rules. The larger the 
tendered contract, the greater the amount of 
potential lost profit damages. This remedy 
creates considerable legal exposures: 

 Contract Value x Profit Margin = Lost Profit Damages 
 (e.g. $25 million x 10% profit    = $2.5 million in damages) 

Legal Risks and Remedies 
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Newfoundland Health Tenders Trigger Bid Shopping and Tender Compliance Claims 
Olympic Construction Ltd. v. Eastern Regional Integrated Health Authority 

Newfoundland and Labrador Supreme Court  

In its January 2013 decision in Olympic 
Construction Ltd. v. Eastern Regional Integrated 
Health Authority, the Newfoundland and 
Labrador Supreme Court dealt with a dispute 
over two separate tender calls involving the 
same plaintiff bidder. The first tender call was 
for the construction of an extension to the 
Caribou Memorial Pavilion in St. John’s, 
Newfoundland. The second was for the 
construction of an extension to the Janeway 
Hospital. Both tenders were issued by the 
Eastern Regional Integrated Health Authority 
and the plaintiff, Olympic Construction, bid 
unsuccessfully on both projects.  

Eastern Health received six bids on the Caribou 
project, with Olympic Construction being the 

Bid Shopping - Over-Budget Bids - Right to Cancel and Retender Upheld 
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only compliant bidder. However, instead of 
awarding to Olympic as the lowest compliant 
bidder, Eastern Health terminated the process 
for budgetary reasons and retendered for the 
same work. The contract was awarded to 
another contractor for $2.4 million. Olympic took 
issue with not having been awarded the 
contract after the first tender call, claiming that 
Eastern Health had acted unfairly by engaging 
in bid shopping when it retendered for the same 
work instead of awarding it the contract as 
lowest compliant bidder. It sued for lost profits. 
However, as the court noted, Olympic’s $3 
million bid, while the lowest compliant bid, was 
almost $500,000 higher than the best non-
compliant bid and exceeded the available funds 
for the project:  
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Newfoundland and Labrador Supreme Court  

“Mr. Keith Bowden who was Eastern Health point man 
for the Caribou Project was questioned about what 
considerations were made in not awarding Olympic. It 
was noted that Olympic was $499,000.00 above the 
lowest non-compliant bidder. Bowden made it quite 
clear there was no negotiation or discussion with the 
preferred bidder Olympic. Eastern Health looked at 
the non-compliant bids and determined that the 
market value of the work was between 2.46 and 2.68 
million. Mr. Bowden when questioned about the 
decision not to award Olympic said that the decision 
not to award Olympic was not based on a review of 
the non-compliant bids, but instead was based on a 
budget for the whole project of 3.3 million. Bowden 
gave evidence that the project was being financed by 
Federal Veterans Affairs Department. The concept 
had been in place for some time. Eastern Health had 
agreed to take up some space on the first floor for 
storage and agreed to add $300,000.00 to the project 
for a total project cost of 3.3 million.” (para. 18) 

While Eastern Health maintained that it would 

have sought additional funds had Olympic’s bid 
been close to its available budget, it maintained 
that there was no point to do so in the 
circumstances given the amount that the bid 
exceeded its budget. Since the available project 
funds, which were partially provided by the 
federal government, were insufficient to cover 
the costs of Olympic’s bid, the court upheld 
Eastern Health’s decision to cancel and 
retender for the same work. In rejecting 
Olympic’s bid shopping claim, the court 
determined that cancelling and retendering for 
the same work did not constitute unfairness or 
bad faith since the actual market value for the 
work was much less than what Olympic had 
originally bid. Furthermore, the court found that 
Eastern Health would have acted irresponsibly 
had it spent public funds in awarding a contract 
at the inflated price:  
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“Eastern Health had the legal right to re-tender even if 
there were no changes. Had they not re-tendered and 
awarded to Olympic it could be said that they were 
acting irresponsibly with public monies knowing at the 
tender opening that the market value for the project 
was much less than the Olympic tender even though 
Olympic was a compliant bidder. 

“Eastern Health on the re-tender allowed all previous 
bidders to re-tender for the same contract, everyone 
was on a level playing field. Olympic objected stating 
its subs would not re-tender, but all the other 
contractors were in the same situation, so Olympic 
was in no different position than were the other non-
compliant bidders on the first tender. 

“I find that there was no breach of contract by Eastern 
Health as claimed by Olympic and I would dismiss the 
first action by Olympic on the DVA Pavilion Claim. The 
argument of bid shopping on the facts of the present 
DVA Pavilion case has not been made out.” (paras. 
30-32) 

As this part of the decision illustrates, 
distinguishing between improper bid shopping 
and proper cancellation and retendering for 
budgetary reasons is a fact-specific exercise 
that can take into account, among other things, 
the amount of the lowest compliant bid when 
compared to the available budget and 
prevailing market rates, as well as the credibility 
of the purchasing institution when it asserts 
budgetary reasons for cancelling. Even in 
instances where the decision to cancel is 
ultimately upheld by a court, such decisions can 
be controversial and can subject the purchasing 
institution to lost-profit claims and a high degree 
of judicial scrutiny over the validity of its 
cancellation and retendering decisions.  

While Eastern Health was able to defend itself 
against the Caribou project bid shopping claim, 
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it was less successful in defending itself against 
Olympic’s second claim over the Janeway 
Hospital project bid since the court found that 
Olympic’s bid had been improperly rejected as 
non-compliant. The alleged non-compliance 
related to Olympic’s failure to attend an initial 
mandatory site meeting. However, as the court 
noted, Olympic took issue with its rejection 
since, while missing the initial mandatory site 
meeting, it did attend a subsequently scheduled 
site meeting held by Eastern Health: 
“Addendum # 5 extended the tender to close on June 
25, 2012, and informed potential bidders on June 18 
that tender documents could be picked up. The 
addendum # 5 also included a general section, see 
para 44 above. The addendum referred to a site 
briefing meeting to be held Monday, June 22, 2:00 
p.m. to 3:00 p.m. in room 2J619. 

“These meetings were all pre-tender. The meeting 
referred to as the mandatory site meeting on June 11, 
2009, was attended by Redwood. The site meeting 
set for June 22, 2009, was attended by Redwood, 
Anchorage and Olympic. The Plaintiff agrees that the 
second meeting was requested by the Plaintiff for the 
extension with the specific intent of placing a proper 
bid. Olympic at that time was unaware that Kirk 
Saunders of Anchorage Construction had also 
requested a further site meeting as set out above. 

“The Plaintiff argues the purpose of the second 
meeting was to allow others to visit the site and 
tender on the project. The Plaintiff argues to allow 
Eastern Health to claim the attendance at the second 
meeting, where the first mandatory meeting date had 
passed, was not in keeping with the tender call results 
in unfairness in the bid process. The Plaintiff argues 
the result is a flawed bid process, and would be 
contrary to the basic principles of fair play in the bid 
process.” (paras. 51-53) 
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The court agreed with the plaintiff Olympic, 
finding that Eastern Health had, in effect, 
amended the pre-bid protocol by conducting a 
second site meeting. That second site meeting 
was attended by Redwood, a contractor who 
had also attended the initial site meeting and 
ultimately submitted a bid, as well as by 
Anchorage, another contractor who ultimately 
chose not to bid. The court found that Eastern 
Health had acted in bad faith by conducting a 
second site visit and allowed Olympic to attend 
and then bid and then rejecting Olympic’s low 
bid as non-compliant because Olympic had 
missed the initial site meeting: 

“As a result, Eastern Health was able to have a 
competitive bid. Olympic went and prepared a bid. 
Redwood prepared a bid. Anchorage attended the 
site meeting on June 22nd, 2009 as did Redwood and 
Olympic. However Anchorage did not submit a final 

bid. Anchorage, after attending the second meeting 
on June 22nd could have submitted a tender bid. The 
second site meeting is interpreted to be mandatory for 
anyone who did not attend the first site meeting. It 
was a site visit that Redwood could if it so desired 
attend. They decided to do so. There was no 
prejudice to Redwood in holding a second site 
meeting. However it would be highly prejudicial to 
Olympic and Anchorage to be encouraged by the 
owner to spend money on the preparation of a bid for 
which the owner knew would be non-compliant for a 
meeting already past. It was clear to all parties 
including Redwood that the extension of the tender 
was to allow for a further site meeting so as to comply 
with the tender call. Redwood sat idly by and 
complained about the process after the meetings 
were completed, minutes taken, tenders submitted 
and accepted and opened in a public forum. The 
Olympic bid was $20,000.00 less that the Redwood 
bid, yet the owner Eastern Health upon review 
rejected the Olympic bid. 
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“There is no good faith in a bid process that 
encourage bidders to spend monies on a tender 
process only to be denied the fruits of tender at the 
end of the day. In this case, Olympic relied on the 
good faith of the bid process, that Eastern Health who 
after the first site meeting had only one contractor 
show up, went out and encouraged other contractors 
to become involved. Reference Anchorage email para 
81 above; SB # 1 email from Dominic Lippa to 
Squires & Bennett of Eastern Health, para 79 above. 

“Three or more contractors attended the second site 
meeting. Olympic was the compliant and preferred 
bidder and should have been awarded the contract. 
This was not a case where Eastern Health could 
argue as they did in the Caribou case referred to 
earlier in this decision that the bid was outside the 
budget of the project. Both Redwood and Olympic 

were competitive. If the bid process is to have any 
integrity at all, good faith by owners has to start to 
mean something.” (paras 82-84) 

After finding that Eastern Health had acted in 
bad faith in rejecting Olympic’s low bid over the 
retroactive enforcement of a pre-bid procedural 
irregularity, the court determined that Olympic 
was entitled to $685,000 in lost-profit damages. 
As this case illustrates, inconsistencies in the 
enforcement of procedural norms can give rise 
to significant liability. Purchasing entities may 
be prevented from reverting to a strict 
enforcement of their process rules in situations 
where they expressly or implicitly waive strict 
adherence to those rules during their tendering 
process.  
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    The Cost of Litigation 
 Win or lose, the direct and indirect costs of 
defending against these tendering claims can 
have a significant adverse impact on the 
purchasing institution.  

Legal Risks and Remedies 
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Brockville Disclosure Case  
Establishes Cardinal Rule 

Cardinal Construction Ltd. v. Brockville 
Ontario High Court of Justice, 1984 

In its decision in Cardinal Construction Ltd. v. 
Brockville (City), the Ontario High Court of Justice 
held that the purchaser was under an implied 
duty to disclose all information that could 
potentially influence the supplier’s decision to 
submit a tender and the price bid in that tender.  
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 External Procurement Advisors 
 In many instances, purchasers retain the 
services of external advisors to assist them 
during a procurement process. While those 
advisors may at times owe direct duties to 
bidders and may incur corresponding direct 
liabilities for failing to honour those duties, in 
most instances, the purchaser is vicariously liable 
for the acts or omissions of its advisors.  

Legal Risks and Remedies 
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External Engineers Liable for $2 Million in Extra Costs  
Due to Flawed Technical Disclosure 

North Pacific Road Builders Ltd. v. Aecom Canada Ltd. 
Saskatchewan Court of Queen’s Bench 

In its April 2013 decision in North Pacific Road 
Builders Ltd. v. Aecom Canada Ltd., the 
Saskatchewan Court of Queen’s Bench found 
the defendant engineers liable for $2 million in 
additional project costs incurred by the plaintiff 
contractor due to unforeseen site conditions. 
The case dealt with the construction of 57 km 
ore haul road in northern Saskatchewan. 
Aecom Canada Ltd. prepared the tender call 
specifications and technical information on 
behalf of the owner. The plaintiff, Northern 
Pacific Road Builders Ltd., was the bidder that 
was awarded the project pursuant to that 
tendering process.  

As the court summarized in its evidentiary 
findings, while the first two phases of the project 

SCC Edgeworth Rule of Engineer's Disclosure Duty to Bidders - Engineer Liable for Failing to Disclose Relevant Site Condition Data  

were performed with relatively few problems, 
Northern Pacific encountered unforeseen 
difficulties in completing the McArthur River 
haul road, the third and final phase of the 
project, due to problematic soil conditions. 
Those soil conditions caused in an inordinate 
amount of damage to Northern Pacific’s 
construction equipment and resulted in 
additional maintenance costs: 

“Once construction started on the McArthur River haul 
road, approximately the middle of June, Mr. Pitts was 
on site from then until demobilization in the first week 
of December 1997. He was the equipment supervisor 
and liaised regularly with the construction foreman on 
what was required for the day. He stated he was all 
over the site every day and mechanics were on site to 
do repairs to the machinery. 
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“He stated the equipment is always in good shape 
when it is shipped to a job site and this was so when 
the equipment was shipped to Key Lake. He stated 
the repairs on Contract No. 259 south of the Wheeler 
River were comparable to repairs on most jobs. The 
ground was sandy and comparable to what he had 
been exposed to in his earlier attendances at Key 
Lake. North of the Wheeler River the soil changed to 
being what he described as "rocky stuff" and the dirt 
changed to rocky stuff that he described as "concrete-
like". South of the Wheeler River they had used 
primarily scrapers in construction. North of the 
Wheeler River they had to bring in loaders, big rock 
trucks, and some excavators. The rockier conditions 
were a lot tougher on equipment. He stated they had 
the floor of a scraper ripped out, broke pins on 
loaders, bent rock guards on excavators, and bent 
hydraulic tank plates. It was tough ground to rip and 
they broke the odd ripper shank, and went through a 
lot of teeth on the rippers. Mr. Pitts brought in four or 
five additional personnel to keep up with the repairs 
required.” (paras. 46-47) 

These unforeseen condi t ions caused 
unexpected project delays, which ultimately 
resulted in additional mobilization costs since 
construction had to be extended over the winter 
and into the next construction season. Northern 
Pacific claimed $2 million in additional costs 
against Aecom, alleging that the engineers 
failed to disclose all of the material information 
in their possession that would have assisted it 
in estimating the actual costs of the project 
when it prepared its bid.  

In particular, Northern Pacific took issue with 
the failure of UMA (a predecessor company that 
was subsequently purchased by Aecom) to 
disclose the aerial photo maps that were relied 
on by UMA engineers to determine the road 
route. Northern Pacific argued that those maps 
were highly relevant since they would have 
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provided material information regarding the 
types of soil conditions that could be 
encountered in the remote area. It also 
maintained that the failure to disclose the maps 
was particularly prejudicial since the project 
was tendering in the winter months when site 
visits to directly confirm working conditions 
were not possible:  

“The position of the plaintiff is that UMA had relied 
extensively on the terrain mapping in the Mollard 
reports in its preliminary design of the haul road, to 
locate potential gravel deposits, and to provide both 
fact and opinion to various regulators from whom 
permission was required before construction of the 
road could proceed. UMA knew the terrain information 
disclosed in the Mollard reports north of the Wheeler 
River was more difficult terrain than south of the river, 
as indicated in its 1994 report referred to at para. 10 
above wherein it stated that the first 25 kilometres 

would be constructed mainly in glaciofluvial material 
while the remainder of the project would be 
drumlinized morainal material. 

“The plaintiff states the effect of UMA not disclosing 
this terrain information was compounded by the 
inclusion of the soil samples on the plans and profiles 
submitted in the tender documents (Exhibits P-9, 
P-10 and P-11) which indicated various grades of 
sand only throughout the length of the road, and did 
not disclose the information on the composition of the 
sample from which the sand was obtained, which 
composition included a substantial percentage of 
rock, or the depth of the digging to obtain the sample, 
which varied in accordance with whether or not 
"refusal" was encountered, which information had 
been recorded by its survey crews. The allegation is 
that the soil sample information was an express 
misrepresentation, and the failure to disclose the 
difference in terrain was misrepresentation by 
material omission.” (paras. 115-16) 
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The court agreed with Northern Pacific, finding 
that the engineers had breached the disclosure 
duty they owed to bidders by failing to provide 
the terrain mapping information that they had in 
their possession: 

“I accept Mr. Woodcock's evidence that not disclosing 
the Mollard terrain mapping information to bidders fell 
below the standard of what would be expected of a 
reasonable engineer in the factual situation faced by 
UMA. At the time of tender, 37 kilometres of the route 
was inaccessible to them, and was not going to be 
accessible to bidders. UMA had relied on the Mollard 
reports for preliminary design of the route, and used 
the Mollard terrain information to inform the regulatory 
authorities in its 1994 report (Exhibit P-2, Tab 25). In 
this report, it specifically noted the difference in terrain 
material south of the Wheeler River from what existed 
north of the Wheeler River based on the Mollard 
reports, as evidenced by the terrain description in that 
report quoted in para. 10 above. UMA knew that 

terrain information would be important to bidders in 
preparing their bid. While the Mollard reports advised 
against making the terrain information part of the 
tender specifications, it informed how the information 
might be made available to contractors, which 
indicates Mr. Mollard thought it was worthwhile 
making the information available to bidders. All of the 
expert witnesses agree the Mollard terrain information 
was reasonably reliable information. 

“Mr. Coquet never did explain why he stated "we" 
never disclose terrain information. Neither Mr. 
Salansky, nor Mr. King, supported such a position. 
Neither of them was specifically asked whether they 
would have disclosed the terrain information in this 
factual situation, but indirectly they answered the 
question by agreeing that a bidder would want as 
much geotechnical information as they could obtain 
on an excavation contract. 

“I conclude that UMA's failure to disclose the Mollard 
terrain mapping information to bidders, which was the 
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only information on the terrain to be encountered 
along the route that was available, and was 
information that UMA had relied on extensively itself, 
fell below the standard of a reasonable and prudent 
engineer and resulted in a breach of its duty of care to 
bidders on the project, including the plaintiff.” (paras. 
128-30) 

After finding that the engineers breached their 
duty of care by failing the disclose information 
that was material to bid cost calculations, the 
court ordered Aecom to pay Northern Pacific $2 
million in damages for Northern Pacific’s 

unforeseen extra project costs. As this case 
illustrates, external engineers retained by an 
owner to assist in a tendering process owe a 
direct duty of care to bidders to ensure that all 
material information in their control is disclosed 
to bidders. In addition to potentially creating 
legal liability for the owners who hire them, 
when external engineers fail to meet their 
disclosure duties, they also face direct liability 
for claims initiated by contractors who were 
prejudiced by the engineer’s faulty disclosures. 
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 Residual Liability for External Advisors 
 Any residual liabilities not allocated to the 
external advisors will typically flow back to the 
purchaser. The retention of external advisors and 
their corresponding project roles should be 
carefully defined and managed, particularly when 
dealing with unlicensed professionals or licensed 
professionals that are providing services outside 
of their scope of professional practice.  

Legal Risks and Remedies 
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Losing Bidder Cites “Body Shop”  
Comments in $250 Million Bias Claim 

TPG Technology Consulting Ltd. v. Canada 
Federal Court of Appeal, 2013 

This case deals with a $428 million federal 
government procurement process for information 
technology services. An unsuccessful bidder launched 
an action seeking over $250 million in damages 
against the federal government, claiming that PPI 
Consulting Ltd. (“PPI”), the consulting firm hired to 
assist in the evaluation process, had a pre-existing 
bias against them as a “body shop” and had arbitrarily 
lowered its score during consensus scoring sessions. 
The Federal Court originally dismissed the claim but 
the Federal Court of Appeal subsequently ordered the 
case to trial.  
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Newfoundland Court Confirms Owners Not Liable  
for Subcontractor Claims 

 

Air-Tite Metal Ltd. v. N.D. Dobbin Ltd. 
Newfoundland and Labrador Court of Appeal 

conclusion, the trial court had determined 
that Defence Construction, as the owner, 
owed the subcontractor a duty of care in 
these circumstances. However, the 
Newfoundland and Labrador Court of 
Appeal reversed this legal finding since it 
flew in the face of Supreme Court of 
Canada precedent that clearly established 
no legal duty owed by the owner to 
subcontractors: 

“In this appeal Defence Construction submitted 
that the trial judge erred by relying on Naylor 
Group because that decision concerned 
contractual obligations between a prime 
contractor and a subcontractor rather than a duty 
of care in negligence. … 

In its October 2011 decision in Air-Tite 
Metal Ltd. v. N.D. Dobbin Ltd., the 
Newfoundland and Labrador Court of 
Appeal reversed a trial decision that found 
the owner, Defence Construction Canada, 
partially liable to a subcontractor for 
negligently approving the prime contract-
or’s substitution of that subcontractor. The 
trial court had found that the prime 
contractor, N.D. Dobbin, had terminated 
the subcontractor over alleged performance 
issues after the subcontractor had refused 
to lower its price. The trial court found 
Defence Construction negligent for 
approving the subcontractor substitution 
without first inquiring into the reasons 
behind the substitution. In coming to this 
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As the Court of Appeal explained, in 
applying the governing Anns test, the 
courts have historically been reluctant to 
recognize new tort-based duties for “pure 
economic loss” (meaning monetary loss 
where there is no physical harm or injury 
associated with the loss as is otherwise 
typical in tort claims): 

“In summary, the trial judge erred when he 
failed to apply the law regarding liability in tort 
for pure economic loss. This is not a situation 
that fits within or is analogous to a relationship 
previously recognized as imposing a duty of 
care between the parties. Neither is it a situation 
where a new duty of care should be established. 
Applying the Anns test, there is no sufficiently 
close relationship or proximity between Defence 
Construction and Air-Tite to justify imposing a 

“In relying on the decision in Naylor Group to 
establish that Defence Construction owed a duty 
of care to Air-Tite, the trial judge erred by 
failing to apply the appropriate line of judicial 
authority. Air-Tite's claim for loss of profit, 
being solely financial in nature, is, for purposes 
of an action in negligence, characterized as a 
pure economic loss. The applicable authority is 
summarized in Design Services Ltd. v. Canada, 
2008 SCC 22, [2008] 1 S.C.R. 737, which 
incorporates earlier decisions of the Supreme 
Court of Canada discussing principles 
underpinning the availability of an action in tort 
for pure economic loss. While the decision in 
Design Services was released after the hearing 
in the trial division, it pre-dated release of the 
trial judge's decision. Unfortunately, it appears 
counsel did not bring the decision to the 
attention of the trial judge.” (paras. 12-13) 
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compliant competing consortia and the 
subcontractor sought damages directly 
against the government after the govern-
ment settled out of court with the prime 
bidder. While the trial court had recognized 
a duty of care owed by the government to 
the subcontractor in that case, the Supreme 
Court of Canada ultimately found that no 
duty of care was owed to subcontractors by 
owners and reversed that trial judgment. 
While the trial decision in Air-Tite was at 
odds with the Supreme Court’s precedent 
in Design Services, the Newfoundland and 
Labrador Court of Appeal’s reversal of that 
trial decision served to align this case with 
the binding Supreme Court precedent that 
found no duty of care owed by owners to 
subcontractors. 

duty of care on Defence Construction. While it 
is unnecessary to consider the second 
component of the Anns test, issues of 
indeterminate liability would preclude the 
recognition of a new duty of care in these 
circumstances. In the result , Defence 
Construction's appeal against the determination 
that it is liable in tort to Air-Tite is 
allowed.” (para. 37) 
 
The Newfoundland and Labrador Court of 
Appeal’s decision therefore applied the 
precedent established by the Supreme 
Court of Canada in its 2008 Design 
Services Ltd. v. Canada decision. In that 
case, the trial court had found that the 
government owed a duty of care to a 
subcontractor who was part of an 
unsuccessful bidding consortium. The 
contract had been awarded to a non- 
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Contractor Not Liable for Performance Failure Due to  
Fundamental Mistake in Specifications 

 

Asco Construction Ltd. v. Epoxy Solutions Inc. 
Ontario Superior Court of Justice - Divisional Court 

In its June 2013 decision in Asco Construction 
Ltd. v. Epoxy Solutions Inc., the Ontario 
Superior Court of Justice – Divisional Court 
found a defendant subcontractor not liable for 
failing to perform a contract won pursuant to a 
flawed bidding process. The case dealt with a 
tender call issued by a general contractor for 
the City of Kingston who had been retained to 
perform substantial renovations to the City’s 
Grand Theatre. The subcontractor’s bid 
contained a fundamental mistake based on a 
material misunderstanding of the performance 
requirements. A performance dispute arose 
between the general contractor and the 
defendant subcontractor over the performance 
specifications. The subcontractor failed to finish 

Formation of Contract A - Mistake - Fundamental Factual Error in Bid - No Liability on Low Bidder for Non-Performance of Contract B 

the project, which was ultimately awarded to 
another subcontractor. The general contractor 
sued the subcontractor for failing to honour its 
bid and to perform the tendered contract. The 
trial judge found in subcontractor liable. The 
subcontractor appealed.  

The Ontario Divisional Court overturned the trial 
judgment, finding that the subcontractor’s bid 
contained a fundamental error since it was 
based on erroneous specifications contained in 
the tendering documents. That error was fatal 
to the validity of the bid and to the validity of the 
contract awarded pursuant to the bid, thereby 
absolving the subcontractor from liability for 
non-performance. 
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 The Protracted Health Services RFP Dispute 
 A health care entity issues an RFP for physiotherapy, 
occupational therapy and social work services. The 
incumbent service provider loses the competition. It 
brings an unsuccessful labour relations board 
challenge against the health care entity where it 
alleges that the RFP contravened labour relations 
laws. It then launches a court action against the 
health care entity, along with the winning proponents, 
claiming, among other things, that the RFP was 
illegal, that one of the proponents had conspired with 
the health care entity and that the contract awards 
should be rescinded. The health care entity and 
successful proponents bring summary applications 
seeking to have the lawsuit dismissed.  

 Case Study 
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 Case Study 

If you were on the motions court judge would you: 

a) grant the motions to: (i) dismiss the lawsuit against the
winning proponents since there is no precedent to rescind
a fairly won contract and the plaintiff has provided no
cogent evidence of conspiracy; and (ii) dismiss the lawsuit
against the health care entity since it has already defended
the RFP process at the labour relations board; or

b) dismiss the lawsuit against the winning proponents but
allow the claim against the health care entity to proceed to
trial since the labour relations board hearing only dealt with
labour law issues and the Contract A lost profit claims
should be dealt with by the courts.

91



 Case Study 

If you were on the motions court judge would you: 

a) grant the motions to: (i) dismiss the lawsuit against the
winning proponents since there is no precedent to rescind
a fairly won contract and the plaintiff has provided no
cogent evidence of conspiracy; and (ii) dismiss the lawsuit
against the health care entity since it has already defended
the RFP process at the labour relations board; or

b)  dismiss the lawsuit against the winning proponents
but allow the claim against the health care entity to 
proceed to trial since the labour relations board 
hearing only dealt with labour law issues and the 
Contract A lost profit claims should be dealt with by 
the courts.  
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Kaymar Rehabilitation Inc. v.  
Champlain Community Care Access Centre 

Ontario Superior Court of Justice, September 12, 2010 

 With respect to the claim against the first 
proponent, it found there was no 
precedent for rescinding a contract award 
made to a complaint bidder who 
participated in good faith and fairly won 
a competition.  With respect to the 
conspiracy allegations against the second 
proponent, it found as follows: 

 “To put it very succinctly, was there an 
agreement between the OCCAC and Carefor 
to subvert the tendering process and did 
Carefor agree to participate in this sham 
process in order to secure for itself the 
Therapies contract, knowing it was a sham 
process, knowing that it would consider 
undisclosed criterion and knowing that the 
consequence of its actions would be to deprive 
Kaymar of the Therapies work. I find no 
cogent evidence to support Kaymar's theory of 
its case as against Carefor. I find no such 
agreement or conspiracy.” 

Remedies – Bidder vs. Bidder Claims – Incumbent Claim vs. Competitors – Summary Dismissal of Claims 

 In its September 2010 decision in Kaymar 
Rehabili tation Inc. v. Champlain 
Community Care Access Centre, the 
Ontario Superior Court of Justice granted 
the motions of two defendants who sought 
a summary dismissal of a claim brought 
against them by a competing proponent.  

 The case dealt with a Community Care 
Access Centre RFP for physiotherapy, 
occupational therapy and social work 
services in Ottawa and surrounding areas. 
The incumbent lost the RFP process and 
sued the CCAC.  It also sued the 
successful proponents, claiming, among 
other things, that the RFP was illegal, that 
one of the proponents had conspired with 
the CCAC and that the contract awards 
should be rescinded. The Court dismissed 
the incumbent’s claim against the 
competing proponents.  
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Kaymar Rehabilitation Inc. v.  
Champlain Community Care Access Centre 

Ontario Superior Court of Justice, September 12, 2010 

 However, the Court allowed the claim 
against the CCAC to proceed to trial to 
consider the plaintiff’s unfair process 
allegations even though the same RFP 
process had already been unsuccessfully 
challenged at the Ontario Labour 
Relations Board: 

 “While there is no doubt that the OLRB has 
expertise, and is an expert tribunal, with 
respect to labour and employment disputes, its 
expertise does not extend to procurement law. 
A significant body of case law has been 
developed at the Supreme Court of Canada, 
Courts of Appeal and lower court levels with 
respect to tendering (jurisprudence that is 
nowhere referred to in the Decision of the 
OLRB). As noted above, the Supreme Court of 
Canada introduced the Contract A/Contract B 
analysis for the tendering process in The 
Queen v. Ron Engineering...”  

 The Court found that the Contract A issues 
were more properly left to the courts: 

 “The courts have also recognized certain rights 
and obligations as arising from the tendering 
process. A core theme recognized in Ron 
Engineering and repeatedly recognized in later 
jurisprudence, is the need to maintain the 
integrity of the tendering process. The courts 
have implied a contractual term into Contract A 
to treat all bidders fairly and equally and 
"owners" have been found to have been in 
breach of that duty if contracts are awarded on 
the basis of considerations extraneous to those 
identified in the tender documents. An "owner" 
cannot rely on "undisclosed criterion." It goes 
without saying that this is an area of law with 
respect to which the OLRB has no specialized 
knowledge, experience or expertise.”  

 As this case illustrates, procurement 
disputes can lead to complex and 
protracted legal proceedings.  

Remedies – Multiple Proceedings –  Incumbent Claim vs. Purchaser – Contract A Issues  94



Kaymar Rehabilitation Inc. v.  
Champlain Community Care Access Centre 

Ontario Superior Court of Justice, December 14, 2010 

 In its follow-up December 2010 decision 
in Kaymar Rehabilitation Inc. v. 
Champlain Community Care Access 
Centre, the Ontario Superior Court of 
Justice dealt with multiple claims for 
court costs related to the dismissal of an 
unsuccessful incumbent’s tendering 
lawsuits against competing proponents.  
While the incumbent’s lawsuit against 
the purchasing institution was allowed to 
proceed, both proponents were granted 
their motions to dismiss the lawsuits 
against them.  They sought compensation 
for their court costs.   The Court awarded 
$9,048.17 in costs to the first proponent. 
It also awarded over $100,000 in costs to 
the second proponent, against whom the 
incumbent had made conspiracy 
allegations: 

Remedies – Bidder vs. Bidder Claim – Incumbent Conspiracy Claim – Court Costs 

 “I find that Kaymar has acted recklessly in 
pursuing its serious and totally unfounded 
allegations against Carefor. Not only have I 
found no evidentiary basis for Kaymar's 
allegations, the inferences it asked the court 
to draw were not reasonable. It raised 
speculation, innuendo, supposition and 
theories not reasonably supported by the 
evidence. It was reckless in this regard. For 
five years it pursued its unfounded theories, 
desperately looking for the smoking gun with 
respect to Carefor. It never found one. 
Kaymar must bear responsibility for its 
behaviour in costs.  

 The Court must sanction Kaymar's behaviour 
with substantial recovery costs. Its conduct in 
aggressively pursuing baseless allegations of 
dishonesty, collusion and conspiracy against a 
not-for-profit organization deserves the 
sanctions of this court...Thus, for the reasons 
given, Carefor is awarded costs on a 
substantial indemnity scale.” 
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 CITT and Treaty Based Bid Disputes 
 With regard to federal government procurement, 
suppliers have recourse to a relatively speedy and 
accessible in-process complaint avenue through the 
Canadian International Trade Tribunal, whose 
powers, in addition to awarding lost profits, include: 
 orders requiring the government to stop contract award;
 orders requiring the government to cancel, amend and

reissue a tender call to comply with its trade treaty
obligations; and

 orders requiring the government to revisit decisions made
during a tendering process.

Legal Risks and Remedies 
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Tribunal Seizes Jurisdiction Over Post-Award Improprieties 
ML Wilson Management v. Parks Canada Agency 

Canadian International Trade Tribunal  

In its July 2013 determination in ML Wilson 
Management v. Parks Canada Agency, the 
Canadian International Trade Tribunal seized 
jurisdiction over a post-award dispute that arose 
over the government’s decision to rescind the 
complainant’s contract and award it to a 
competing bidder. The case dealt with the 
procurement of housekeeping services at the 
Palisades Stewardship Education Centre in 
Jasper National Park, Alberta. The complainant 
alleged that the cancellation of its contract and 
the award to a competing bidder were unfair 
and in contravention of the trade treaties.  

Before considering the merits of the fairness 
complaint, the Tribunal turned its attention to 
the issue of its jurisdiction over post-award 
matters. It held that it in the circumstances it 

Unfair Contract Award Rescission Triggers Tribunal Jurisdiction  

had jurisdiction to consider the complaint for the 
following reasons: 

“In interpreting these provisions of the trade 
agreements, the Tribunal is of the view that the 
beginning of the procurement process is the moment 
in time when the contracting authority has decided on 
its procurement requirements and that the 
procurement process only comes to an end once the 
contract has been attributed in a definitive way. 
Contract administration is a separate phase that takes 
place after the procurement process is completed. It 
deals with issues that arise as a contract is performed 
and managed. The Tribunal has been clear that 
matters of contract administration are beyond the 
scope of its jurisdiction.  

“Applying the Tribunal's understanding of the 
procurement process to the present case, it is true 
that the procurement process would have normally 
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ML Wilson Management v. Parks Canada Agency 
Canadian International Trade Tribunal 

ended with the award of the contract to ML Wilson. 
However, the contract between Parks Canada and 
ML Wilson was summarily cancelled by Parks 
Canada and then awarded in a definitive manner to 
another bidder. The Tribunal is of the view that once 
Parks Canada began re-evaluating the bids that it 
received in response to the RFP, it re-engaged the 
procurement process. 

“To adopt another view would ignore the fact that a 
new evaluation process integral to the procurement 
process had been undertaken. Whether that step 
occurred, as in this instance, after an initial award can 
in no way subtract Parks Canada from the disciplines 
of the trade agreements, in favour of recourse to the 
courts. 

“As such, the Tribunal has no difficulty in concluding 
that it has jurisdiction to inquire into a complaint 
relating to any element of the procurement process 
up to and including the definitive awarding of the 
contract to Dilligaf, as envisaged by the trade 
agreements.” (paras.  36-39) 

After determining that it had jurisdiction, the 
Tribunal considered the fairness of the 
government’s rescission and re-award decision. 
The Tribunal found that the government had 
conducted an improper hidden re-evaluation 
based on information that was brought to its 
attention by a competing bidder: 

“Nevertheless, at a certain period in time, whether 
before or after its decision to put that contract on 
“hold”, or to terminate it, but presumably before it 
awarded it to Dilligaf, Parks Canada conducted a re-
evaluation. That re-evaluation appears to have been 
a direct result of Dilligaf's grievances. 

“Whether those grievances were well founded or not 
is beside the point. What is relevant is the way in 
which Dilligaf's grievances influenced the evaluators 
to either reopen their initial evaluation or to ultimately 
decide as they did. From the moment that Parks 
Canada allowed itself to be influenced by these 
grievances and, more importantly, to consider or 

Unfair Contract Award Rescission Triggers Tribunal Jurisdiction  
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ML Wilson Management v. Parks Canada Agency 
Canadian International Trade Tribunal 

decide to act on them, the duty of fairness required it 
to take into account the rights of all other bidders 
involved in the procurement process. 

“Here, the Tribunal finds that Parks Canada did not 
proceed with procedural fairness in a way that meets 
even the lower end of what is required by the trade 
agreements or what has come to be known as the 
“spectrum” of obligations in Canadian administrative 
law. ” (paras. 51-53) 

The Tribunal also found that the government 
breached its fairness duties by failing to provide 
the complainant with an opportunity to respond 
to the allegations that were brought forward by 
the competing bidder. Furthermore, the Tribunal 
found that the government put itself in the 
position of being the adjudicator of a 
procurement dispute when it instead should 
have directed the competing bidder to file a 
complaint with the Tribunal: 

“Simply put, in the specific circumstances of the 
procurement process at issue in this inquiry, the 
Tribunal believes that Parks Canada should have 
disclosed to ML Wilson (and perhaps to all bidders) 
the specific basis upon which it was engaging in a re-
evaluation of the bids and, at the very least, provided 
ML Wilson with the opportunity to make submissions 
on the issue. 

“In effect, in acting as it did, Parks Canada became 
the adjudicator of a procurement dispute. But the 
manner in which Parks Canada proceeded could be 
mistaken for a decision based on an ex parte hearing 
of a single bidder's viewpoint. ML Wilson did not get 
the chance to voice its position until it was too late, 
i.e. not until after it had been subjected to a re-
evaluation and a decision affecting its contract had 
been made. In the Tribunal's view, a reasonable 
participant in the procurement process could rightfully 
view the manner in which Parks Canada proceeded 
as having negatively affected the integrity of the 
competitive bidding process. 

Unfair Contract Award Rescission Triggers Tribunal Jurisdiction  
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ML Wilson Management v. Parks Canada Agency 
Canadian International Trade Tribunal 

“Indeed, the reasonable participant in the 
procurement process is left pondering whether Parks 
Canada sacrificed fairness in favour of convenience, 
why it did not cancel the tender and proceed with a 
new solicitation process, or why, instead of acting in 
the potentially compromising situation it found itself in, 
it did not refer Dilligaf to file a complaint with the 
Tribunal, so that it's grievances could be publicly 
heard and eventually responded to by ML 
Wilson.” (paras. 54-56) 

While the Tribunal found that the government 
had been unfair in the manner in which it 
addressed the procurement, it did not award a 
remedy to the complainant since it also found 

that the complainant had been allowed to 
improperly lower its price during post-bid 
negotiations. As this case illustrates, in order to 
better ensure the defensibility of their 
procurement decisions, government institutions 
should ensure that their procurement processes 
are run in accordance with the principles of 
fairness and should, at minimum, avoid hidden 
and a r b i t r a r i l y app l i ed p rocedu res . 
Complainants should also be alive to the fact 
that their own procedural transgressions may 
factor against obtaining a future remedy if they 
later choose to bring a legal challenge against a 
procurement process.  

Unfair Contract Award Rescission Triggers Tribunal Jurisdiction  
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Contract Value Too Low to Trigger Tribunal Jurisdiction 
Sunny Juara d.b.a Juara Enterprises v. Department of Public Works and Government Services 

Canadian International Trade Tribunal 

In its September 2012 determination in Sunny 
Juara d.b.a Juara Enterprises v. Department of 
Public Works and Government Services, the 
Canadian International Trade Tribunal 
dismissed a complaint after finding that the 
value of the contract in question was below the 
treaty-prescribed contract value thresholds. The 
case dealt with the procurement of temporary 
housing accommodation services by the 
Department of National Defence in Mesa, 
Arizona. In rejecting the complaint on 
jurisdictional grounds due to the low estimated 
contract value, the Tribunal noted that there 
was no evidence that the government had 
artificially undervalued the contract costs to 
avoid the application of the trade treaties: 

“When the Tribunal accepted Jaura’s complaint for 
inquiry on June 26, 2012, it did so on the basis of the 

Tribunal Jurisdiction - Procurement Value Threshold Analysis 

value of the contract awarded to Oakwood and the 
total amount of Jaura’s bid, which were both greater 
than $78,500. This was the only information available 
to the Tribunal at that time, as the NPP published on 
MERX by PWGSC failed to provide an estimated 
value for the contract. 

“However, PWGSC has now provided the Tribunal 
with a copy of the requisition for services that it 
received from DND, which estimated the total value of 
the proposed procurement, taking into account the 6-
month option period and the applicable taxes, at 
$56,500. The Tribunal notes that the requisition is 
dated March 2, 2012, which is less than a week prior 
to the issuance of the RFP and the publication of the 
NPP. 

“While the Tribunal is in possession of evidence which 
clearly indicates that, on or around the time of 
publication of the NPP, the estimated value of the 
contract was below the monetary thresholds specified 
in the trade agreements, this fact alone does not 
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Sunny Juara d.b.a Juara Enterprises v. Department of Public Works and Government Services 
Canadian International Trade Tribunal 

preclude the Tribunal from conducting an inquiry into 
the complaint. The trade agreements prohibit 
government entities from selecting a valuation 
method that aims to avoid the obligations of the 
agreements. Therefore, if the Tribunal believes that 
the selection of a valuation method was used with the 
intention of avoiding the obligations of the trade 
agreements, it could, even when the monetary 
thresholds specified in the trade agreements have not 
been met, have jurisdiction to conduct an inquiry into 
a complaint. 

“In this case, the Tribunal has no reason to believe 
that DND selected a valuation method with the 
intention of avoiding the obligations of the trade 
agreements. Although the value of the contract 
awarded to Oakwood and the total amount of Jaura’s 
bid were both greater than the value of the contract 
as estimated by DND, this could be attributable to the 
fact that PWGSC only received proposals from two 

bidders. In the end, the Tribunal is satisfied that the 
estimated value of $56,500 for the contract was not 
unreasonable.” (paras. 20-23) 

As this case illustrates, while the application of 
the trade treaties will be triggered in the first 
instance by the estimated value of the 
contemplated procurements, treaty-bound 
purchasing entities should note that the method 
they use to quantify their procurement values 
may be scrutinized to ensure that their 
estimated contract cost has not been artificially 
undervalued as a means of side-stepping the 
application of the treaties. As with other aspects 
of the procurement process, contract value 
estimates should be arrived at in a transparent 
manner in order to better ensure their 
defensibility in the face of subsequent scrutiny.  

Tribunal Jurisdiction - Procurement Value Threshold Analysis 
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 Bid Disputes Panels and Administrative Challenges 
 While the procurement treaty-enforcement jurisdiction of 
the Canadian International Trade Tribunal is limited in 
scope to identified federal government entities, other 
public sector institutions remain subject to dispute-panel 
based challenges, along with other potential administrative 
law remedies, for infractions of their procurement trade 
treaty duties.  Institutions should therefore establish clear 
bid dispute protocols to deal with these procurement risks.  

Legal Risks and Remedies 
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Court Reviews Reasonableness  
of City’s Sole-Source Decision 

Friends of Lansdowne Inc. v. Ottawa 
Ontario Superior Court of Justice, 2011 

The court considered an application to quash a 
direct contract award made by Ottawa City 
Council. The case dealt with a sole-source 
agreement with the Ottawa Sports and 
Enter ta inment Group ( “OSEG”) fo r the 
redevelopment of Lansdowne Park. The application 
was brought by a community group that was 
established in opposition to the city’s decision to 
abandon a design competition for the award of the 
contract.  
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Procurement Protest Protocol 
Containing Bid Disputes 

Given the increasing exposure faced from treaty-based 
procurement challenges, public institutions should 
proactively establish a Procurement Protest Protocol 
that complies with trade treaty requirements and 
contains the following elements: 
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Procurement Protest Protocol 
Key Points for Creating a Dispute Protocol 

 The protocol should set out the process for suppliers
to formally challenge a procurement process through
a procurement protest procedure.

 Questions on the procurement protest procedure
should be directed to the procurement department.

 Any supplier should be able to access the
procurement protest procedure under the protocol.
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Procurement Protest Protocol 
Key Points for Creating a Dispute Protocol 

 Suppliers should be able to use the procurement
protest procedure to raise concerns with the use of a
direct award.

 Before a bidder can formally challenge a
procurement process, it should be required to first
participate in a debriefing.

 A supplier that brings formal legal proceedings
against the institutions should be precluded from
availing itself of the procurement protest procedure.
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Procurement Protest Protocol 
Key Points for Creating a Dispute Protocol 

 A supplier that wishes to challenge a procurement
process should be required to submit a written
request for a review. The correspondence should be
directed to the procurement department. A request
for a  review should contain the following:

 A clear statement as to which process the
supplier wishes to challenge;

 A clear explanation of the supplier’s concerns
with the process, including specifics as to why it
disagrees with the process or outcome.
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Procurement Protest Protocol 
Key Points for Creating a Dispute Protocol 

 Once a supplier’s request for a review has been
received, it should be initially reviewed by the business
unit in charge of the procurement process.

 The institution should send an acknowledgement of
receipt of the supplier’s concerns within five business
days of receipt of the supplier’s request for review. The
acknowledgement should set out a date by which the
institution anticipates contacting the supplier with a
response. This date should be within twenty business
days of receipt of the supplier’s concerns.
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Procurement Protest Protocol 
Key Points for Creating a Dispute Protocol 

 The business unit should prepare an internal 
memorandum outlining the background and history 
of the procurement process at issue.   

 
 Once finalized, the memorandum, together with the 

supplier’s correspondence, should be submitted to 
the institution’s procurement review committee which 
should include the head of procurement, legal 
services and the business unit that was responsible 
for the procurement process. 
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Procurement Protest Protocol 
Key Points for Creating a Dispute Protocol 

 The procurement review committee should convene a
meeting and, as a group, review the correspondence
outlining the supplier’s concerns, together with the
internal memorandum setting out details of the
procurement process.

 If necessary, the procurement review committee
should invite the supplier to give an in-person or
teleconference presentation of its concerns.
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Procurement Protest Protocol 
Key Points for Creating a Dispute Protocol 

 If the procurement review committee chooses to
conduct such a meeting, then it must be
communicated to the supplier in the invitation to same
that the purpose of the meeting is solely for the
supplier to present their concerns and that no decision
will be made during the course of the session.
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Procurement Protest Protocol 
Key Points for Creating a Dispute Protocol 

 If the procurement review committee is satisfied that
the supplier’s challenge does not have merit, it should
write to the supplier and indicate that it has reviewed
the supplier’s concerns and has found that the process
was conducted properly; or

 If the procurement review committee finds that the
supplier’s concerns have some merit, it should seek
further legal advice and, as appropriate, make any
subsequent correspondence on a “without prejudice”
basis.
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Procurement Protest Protocol 
Key Points for Creating a Dispute Protocol 

 The procurement dispute protocol should state that, if
the supplier is not satisfied with the result of the
procurement dispute process, then the supplier may,
at that point, consider its other options, including
challenges under the applicable trade treaties or other
legal avenues of challenge.
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 Legislative Bodies,  
Public Inquiries, Task Forces, 
Public Auditors, Ombudsman,  

Public Access Laws, The Media 
Public Advocacy & Industry Groups 

Administra8ve	  ,	  Poli8cal	  and	  Statutory	  Oversight	  

Traditional 
Contract Law 

Misrepresentation 
Unconscionability 
 Deceit, Duress, 

Fraud 
Fiduciary Duty  

Bid Cost Restitution 
Unjust Enrichment 

Economic Torts, etc. 

Administrative Review of 
Treaties and Directives 

CITT, Bid Dispute Panels and 
Potential Judicial Review 

 
 

Statutory Offences 

Criminal Code 
(breach of public trust) 

Competition Act  
(bid rigging and price fixing) 

Provincial Offences 
(Conflict of Interest Acts)   
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For more information please contact: 

Paul Emanuelli 
General Counsel 

Procurement Law Office 
paul.emanuelli@procurementoffice.ca 

416-700-8528 

Marilyn Brown 
Senior Counsel 

Procurement Law Office 
marilyn.brown@procurementoffice.ca 

416-700-8531 

Rosslyn Young 
Senior Counsel 

Procurement Law Office 
rosslyn.young@procurementoffice.ca 

416-700-8529 

www.procurementoffice.ca 

mailto:paul.emanuelli@procurementoffice.ca
mailto:marilyn.brown@procurementoffice.ca
mailto:rosslyn.young@procurementoffice.ca
http://www.procurementoffice.ca
http://www.procurementoffice.ca

	Cover
	About the Author
	Containing Bid Disputes: Developing Your Institutional Strategy
	The Procurement Risk Vortex
	Spheres of Tendering Liability
	Speedy Remedies
	Dismissal by Summary Judgment
	Injunctions
	Judicial Review

	Common Law Tendering Claims
	Contract A Duty of Fairness Lost Profit Claims
	Material Misrepresentation(Disclosure Duty) in Tort & Contract

	Administrative, Political and Statutory Oversight
	Administrative Review of Treaties and Directives

	Creating a Procurement Protest Protocol



