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Bidder Barring 
This is Business, Not Personal 

While the World Bank barred SNC Lavalin for ten years 
in the aftermath of an international bribery scandal, the 
Canadian federal government made headlines for 
continuing to do business with other self-confessed bid 
riggers. What should your organization be doing to 
implement appropriate bidder barring protocols to deal 
with ethical improprieties? Should these remedies also 
extend to poorly performing firms and specific 
individuals? 
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Newsreel Highlights 
Post-Ban SNC Wins Federal Contract 

According to a story in the Toronto Star, SNC Lavalin 
was just awarded a federal government contract after 
having recently been banned from World Bank work for 
ten years due to a bribery scandal: 
 
A lucrative contract for Canadian troop support has been awarded 
to a joint venture company partly owned by a division of SNC-
Lavalin Group that is banned from bidding on aid contracts by the 
World Bank. 
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Newsreel Highlights 
Post-Ban SNC Wins Federal Contract 

Prime Minister Stephen Harper’s government has issued a defence 
contract worth up to $400 million to SNC-Lavalin PAE Inc., just 
months after SNC-Lavalin’s parent company in Montreal agreed to a 
10-year ban on World Bank contracts for more than 100 of its 
affiliates. 
 
The report notes that while the World Bank ban could preclude SNC 
from bidding on Canadian foreign aid work, it does not apply to 
domestic contracts issues directly by the federal government. 
 
 
L. Whittington, “SNC-Lavalin subsidiary wins government contract despite World 
Bank ban Globe and Mail”, August 13, 2013. 
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Newsreel Highlights 
Montreal Bans Bid Rigging Firm for Five Years 

A story in The Gazette reports that the City of Montreal 
has imposed a five year ban on a firm that admitted to 
having engaged in collusion to rig the award of city 
contracts and inflate the related costs: 
 
Dessau has been officially disqualified from bidding on public 
contracts with  the city of Montreal for five years, Montreal Mayor 
Michael Applebaum announced  Friday afternoon, adding more firms 
would get the bad news in the days to  come. 
 
The city’s legal department notified Dessau on Friday as it applied its  
recently modified policy on contract management that now bars 
anyone (or any  company) which has admitted to taking part in 
collusion. 
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Newsreel Highlights 
Montreal Bans Bid Rigging Firm for Five Years 

Only a few weeks ago, Dessau senior vice-president Rosaire Sauriol 
testified  before the Charbonneau Commission that his firm was part 
of a cartel of  engineering firms that colluded to rig the bidding 
process and divide up  municipal contracts — hiking prices as they 
did. 
 
The story notes that there will be more bidder barring announcements 
coming from the City of Montreal in the wake of ongoing 
Charbonneau Commission revelations. 
 
C. Solyom, “Montreal bars Dessau from bidding,” The Gazette, April 26, 2013. 
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Newsreel Highlights 
Feds Doing Business With Bid Riggers 

Another story in the Toronto Star notes how the federal 
government continues to do business with companies that 
were involved in bidding rigging: 
 
The Canadian government still does business with companies that 
were involved in criminal bid-rigging schemes. 
 
In one case, federal departments have dished out more than $150 
million in contracts to a company after its part owner and senior 
executive pleaded guilty to bid-rigging. 
 
In another, the government has ongoing contracts with a convicted 
consulting firm it has blacklisted, and has recently invited the 
company to bid on federal work worth millions. 
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Newsreel Highlights 
Feds Doing Business With Bid Riggers 

The two firms have tallied close to 500 contracts for government 
consulting, IT services and other work since the corporate 
wrongdoing came to light, an ongoing Star investigation into federal 
contracts has found. 
 
The story goes on to explain how some companies were able to 
navigate a loophole in the government’s anti-bid-rigging policy 
by having the specific individuals involved in the bid-rigging schemes 
plead guilty for a nominal fine to avoid a conviction against the 
corporations, thereby allowing the companies to remain eligible for 
further government work. 
 
“Star investigation: Federal government doing business with companies once 
involved in bid-rigging,” Toronto Star, May 21, 2013. 
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Newsreel Highlights 
Premier Accused of Deflecting Drug Scandal 

A recent column in the Toronto Star accuses Ontario 
premier Kathleen Wynn of orchestrating a deflection 
campaign after the newspaper uncovered the widespread 
use of diluted chemotherapy drugs in Ontario hospitals: 
 
Ordering an independent review of quality assurance in the province’s 
cancer drug supply-chain, as the government announced on Tuesday, 
is a feeble stab at damage control, an obvious bid to dilute the 
controversy, dial down public outrage by appearing to be doing 
something corrective, and deferring any political reckoning for the 
whole mess. 
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Newsreel Highlights 
Premier Accused of Deflecting Drug Scandal 

Reviewing is what governments do when they’re stalling, when they 
take us all for passive idiots. Cloak yourself in the perceived integrity 
of an outside investigation, clutter that panel with individuals 
representing agencies and institutions that have plenty to hide, and 
thereby deflect questions that demand urgent, immediate answers. 
 
The article also notes that a class action lawsuit has already been 
filed on behalf of impacted cancer patients due to the health care 
system’s apparent failure to establish and enforce appropriate quality 
control standards with the relevant health care supplier. 
 
R. DiManno, “Chemotherapy scandal: It’s time government stood up and came 
clean,” Toronto Star, April 12, 2012. 
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Newsreel Highlights 
$250 Million Claim Ordered to Trial 

In its July 2013 decision in TPG Technology Consulting 
Ltd. v. Canada, the Federal Court of Appeal reversed the 
September 2011 decision of the Federal Court of Canada, 
which had previously dismissed an unsuccessful bidder’s 
claim of bias in a government evaluation process. The 
claim dealt with a federal government procurement 
process valued at approximately $428 million for the 
acquisition of information technology engineering and 
technical support services.  
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Newsreel Highlights 
$250 Million Claim Ordered to Trial 

An unsuccessful bidder launched an action seeking over 
$250 million in damages against the federal government. 
The losing bidder claimed that PPI Consulting Ltd. (“PPI”), 
the external consulting firm retained by the government to 
assist in the evaluation process, was biased against it and 
lowered its score during consensus scoring sessions. 
 
The Federal Court of Appeal’s ruling provides the plaintiff 
with the opportunity to have its day in court to substantiate 
its bias allegations. Given the $250 million lost profit claim 
that hangs in the balance, a future finding of bias by the 
trial court could prove costly to the government.  
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Banning Bad Suppliers 
If you owned a company and one of your suppliers 
sued you, would you invite that supplier to bid on 
your next tendered contract? This is highly unlikely. 
However, in many purchasing institutions, there is 
a widespread reluctance to bar litigious 
bidders or apply other systemic solutions to deal 
with problematic suppliers. Purchasing institutions 
should implement a bidder barring protocol to 
deal with suppliers who launch frivolous lawsuits, 
who undermine the integrity of the bidding process 
or who perform poorly after contract award.  

This article by Paul Emanuelli is extracted from the Accelerating the Tendering Cycle handbook. 
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Banning Bad Suppliers 
Litigious Bidders 

As noted above, there is a widespread reluctance to bar 
litigious bidders. Part of that reluctance is well placed since 
a barring process should not be used to add insult to injury 
after a supplier launches a legitimate claim. In such 
instances, the courts have criticized heavy-handed 
bureaucracies who attempt to “get even” for past disputes. 
However, a proper balance needs to be struck. Frivolous 
claims drain resources from the purchasing operation.  
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Banning Bad Suppliers 
Litigious Bidders 

Institutional policies and procedures should be established 
to help differentiate between meritorious claims, which 
should be settled in an expeditious and reasonable fashion, 
and frivolous ones, which should be streamed towards a 
barring sanction. Such guidelines can help reduce the 
resources squandered on protracted legal battles and at 
the same time help increase supplier confidence in the 
integrity of the institution’s procurement practices.  
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Banning Bad Suppliers 
Bidding Abuses 

Many purchasing institutions rely on bid security as their 
primary deterrent against bidder improprieties. However, 
this remedy has serious flaws. Firstly, using bid security 
draws the institution into the high-risk Contract A tendering 
process. This gives the bidders a number of common law 
rights which have translated into an avalanche of lawsuits. 
By requiring bid security, the institution increases its 
litigation risk and diminishes its ability to utilize more 
flexible, low-risk tendering formats. 
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Banning Bad Suppliers 
Bidding Abuses 

Secondly, bid security is an overly broad remedy since it 
punishes all bidders by tying up their liquidity during the 
bidding process in order to sanction the few bad players who 
do not honour their bids. In its procurement review of Samoa, 
the World Bank recognized this problem and recommended 
bidder barring as a substitute remedy: 
 
Although securities can be provided by local banks…this restricts the 
liquidity of firms in their cash transactions. In place of bid security…the 
Tenders Board may wish to consider allowing bidders to sign a declaration 
accepting that if they withdraw or modify their bids during the period of 
validity…the bidder will be suspended by the Tenders Board for a period of 
time from being eligible for any bidding involving Government funds.… 
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Banning Bad Suppliers 
Bidding Abuses 

[T]his would help the liquidity of the firms, while at the same time 
ensuring that frivolous bids are not submitted. 
 
Canadian institutions can implement similar approaches, 
which would free them up to use lower-risk non-Contract A 
formats while still maintaining a credible deterrent against 
frivolous bids.  



20 

Banning Bad Suppliers 
Bidding Abuses 

Finally, bid security fails to provide a practical remedy 
against corrupt tendering practices such as bid rigging and 
bribery. Lawmakers in a number of international 
jurisdictions have passed bidder barring legislation to deal 
with these types of bidding abuses. For example, Kenya’s 
Public Procurement and Disposal Act 2005 established a 
maximum five-year ban for bidders who engage in corrupt 
tendering practices. Purchasing institutions in Canada 
should leverage these international legal developments to 
create their own policies and procedures for implementing 
bidder barring protocols as deterrents against tendering 
abuses.  
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Former Councillor Banned From  
Re-Election for Breaching Conflict Rules  

Moudoux v. Tuchenhagen 
Ontario Superior Court of Justice, 2010 

 
The court found that an elected municipal official 
had breached the Municipal Conflict of Interest Act 
by participating in a council vote to approve a 
tendering process for the sale of property for 
which he intended to bid. The case dealt with 
vacant property that had been seized by the City of 
Thunder Bay due to tax arrears and was to be put 
up for sale by public tender. The respondent was, 
at the material time, an elected official who had 
served on the municipal council for twelve years.  

New picture 
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Former Public Servant Guilty of  
Breaching Conflict Law in Land Sale 

R. v. Kupfer 
Manitoba Court of Queen’s Bench, 2008 

The court found the accused guilty of violating a 
provision of The Legislative Assembly and 
Executive Council Conflict of Interest Act. The case 
involved a former senior public servant who, 
contrary to the one year cooling-off period 
prescribed under the statute, was found to have 
acted on behalf of a private company in a real 
estate transaction involving property that he had a 
prior involvement with when he had worked for the 
government.  
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Inside Advantage  
Taints Tendering Process  
Bureau d’études stratégiques v. CIDA  
Canadian International Trade Tribunal 

The complainant claimed that its competitor had an 
inside advantage because of access to government 
information obtained during its involvement in the 
planning stages of the project and that the 
government’s prior relationship with the competitor 
during those planning stages biased the subsequent 
evaluation process. The Tribunal concluded that this 
prior relationship tainted the government’s 
contract award process and cast “doubt on the 
impartiality of the evaluating committee in evaluating 
all the proposals of the bidders with regard to all the 
requirements.” 
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Inside Advantage  
Breaches Trade Treaty 

Re Bluedrop Performance Learning Inc. 
Canadian International Trade Tribunal 

The commanding officer who oversaw the 
development and release of the original RFP 
retired and was hired as vice-president of a 
firm that submitted a bid on the re-issued RFP. 
That firm was awarded the contract. In its 
September 2008 determination in the Canadian 
International Trade Tribunal ordered the 
government to terminate a contract due to conflict 
of interest arising out of the involvement of a 
former employee in a tendering process.  
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Banning Bad Suppliers 
Poor Performers 

When an institution receives a low bid from a poorly 
performing contractor, its natural instinct may be to rely on 
its reserved right to “reject any and all tenders” and select a 
different bidder. However, since the decision to bypass a 
low bidder is typically subject to legal challenge, 
purchasers should proceed with caution in these situations. 
The ability to safely sidestep a poorly performing low bidder 
is directly related to the evidence available to prove poor 
past performance and to the relevance of that poor past 
performance to the evaluation of the current tender.  
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Banning Bad Suppliers 
Poor Performers 

While good record keeping can help in these situations, the 
low-bid bypass remains subject to costly and lengthy 
litigation and to lost profit awards if the court decides that 
the bypass was improper. To avoid risky and resource-
draining legal entanglements, institutions should bolster 
their contract management recordkeeping and conduct 
post-performance assessments of their contractors.  
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 Dealing With Poor Past Performance 
 The maintenance department calls you about a low 
bid they just received from a former contractor. They 
tell you that they had prior performance issues with 
this contractor, terminated his contract, and are now 
in litigation since the contractor sued alleging 
entitlement to outstanding payments.  

  

Case Study 
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 Case Study 
 

 If you were on the procurement advisor would you: 
 
 

a)  ask for more background information about the original 
contract dispute, including supporting documentation 
relating to the termination and copies of the contractor’s 
statement of claim; or 

b)  tell the department that they are well within their rights to 
reject the low bid since past performance and ongoing 
litigation are self-evident reasons that justify bid rejection.  
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Poor Past Performance  
Can Justify Low Bid Rejection  

Carosi Construction Ltd. v. Niagara 
Ontario Court of Appeal, 2005 

The courts have recognized the right to reject a low 
bidder for past performance issues. However, this 
right must be carefully exercised since it remains 
subject to legal challenge. For example, in Carosi 
Construction Ltd. v. Niagara (Regional Municipality) 
the Ontario Court of Appeal upheld the trial court 
decision and found that the defendant municipality 
was entitled to reject the low bidder based on a bad 
reference. As this case illustrates, proper evidence of 
poor past performance can be relied upon to avoid 
awarding a contract to a low bidder.  
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Poor Past Performance  
Can Justify Low Bid Rejection  

Sound Contracting Ltd. v. Nanaimo 
British Columbia Court of Appeal, 2000 

Similarly, in its decision in Sound Contracting Ltd. 
v. Nanaimo (City), the British Columbia Court of 
Appeal held that the owner was entitled to rely on 
a privilege clause to reject the low bidder due to 
past performance problems. The low bidder sued 
and won at trial.  The Court of Appeal reversed the 
trial decision but stressed that the purchaser’s 
discretion must be exercised fairly, objectively 
and in good faith. 
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Banning Bad Suppliers 
Poor Performers 

Like litigious bidders and unethical bidders, poor 
performers should be barred before they are given the 
opportunity to submit another low bid, mess up another 
project and launch another lawsuit. We owe it to our 
institutions to create effective firewalls to protect us from 
these problematic suppliers. 
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Bidder Barring  
Fair Game if Properly Applied 

While the courts have in some instances upheld 
a purchaser’s right to bar problematic 
suppliers, purchasers should ensure that these 
practices are developed and implemented in a 
reasonable and measured fashion.  
 

This article by Paul Emanuelli is extracted from the Accelerating the Tendering Cycle handbook. 
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Bidder Barring 
Fair Game if Properly Applied 

In its 2007 judgment in Advanced Ergonomics Inc. v. British 
Columbia (Workers’ Compensation Board), the British 
Columbia Supreme Court dismissed an unsuccessful 
proponent’s claim of bias and conspiracy and upheld the 
purchaser’s right to refuse subsequent proposals from the 
litigious supplier.  
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Bidder Barring 
Fair Game if Properly Applied 

The case dealt with an RFP for ergonomics consulting 
services. The plaintiff responded to the RFP but was 
unsuccessful. It brought an action alleging bias and 
conspiracy, claiming that although it had been invited to 
bid, the purchaser had decided in advance that it would not 
win. The plaintiff claimed that it had incurred $100,000 in 
bidding costs.   
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Bidder Barring 
Fair Game if Properly Applied 

The court found no basis for the plaintiff’s claims and 
dismissed the action. Furthermore, the court recognized a 
purchaser’s right to deny a supplier the opportunity to bid 
on contracts due to ongoing lawsuits.  
 
As this case illustrates, barring litigious bidders can be a 
useful remedy for purchasers in appropriate circumstances.  
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Bidder Barring 
Fair Game if Properly Applied 

Conversely, in its April 2005 decision in Soo Logging Co. v. 
British Columbia (Minister of Forests), the British Columbia 
Supreme Court found that the government improperly 
blacklisted a contractor due to alleged past-performance 
problems. The Ministry had previously terminated the 
contractor due to the alleged performance problems. When 
the contractor sued, the Ministry unofficially blacklisted the 
contractor from subsequent tendering opportunities. The 
contractor challenged those actions. The court was critical 
of the Ministry’s conduct, noting its unreasonable and 
intransigent approach in the course of the litigation. 
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Bidder Barring 
Fair Game if Properly Applied 

The court found “conduct deserving of rebuke on the part of 
the Ministry representatives who were instructing counsel.” 
As this case illustrates, purchasers should be careful not to 
use subsequent tendering processes as an opportunity to 
“get even” with past performance disputes, particularly in 
instances where there may have been shared responsibility 
for prior performance problems.  
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The Rise of Judicial Review 
Building a Proactive Regime 

Case law developments in the area of judicial 
review have been quietly redefining the legal 
landscape in ways that could have a long-term 
impact on public procurement in Canada. This 
underscores the significance of the judicial 
review remedy as a means of keeping 
government accountable for its contracting 
decisions.  Public institutions should therefore be 
mindful of the need to create defensible bidder 
barring protocols that align with the principles of 
natural justice. 
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Bidder Barring 
Governing Concepts for Bidder-Barring Protocol 

When establishing a bidder barring protocol, public 
institutions should consider the following key points: 
 
•  The protocol should be integrated to form part of the 

institution’s overall procurement policies and procedures 

•  The protocol should confirm that suppliers may be 
disqualified from being eligible to participate in bidding 
opportunities for a prescribed period of time 
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Bidder Barring 
Governing Concepts for Bidder-Barring Protocol 

•  The protocol should establish grounds for barring, 
including where: 

 
 The supplier has prior or ongoing litigation against 

the institution 

 The supplier failed to honour a bid submitted in one 
of the institution’s bidding processes 

 The supplier failed to disclose conflicts of interest in 
connection with the institution’s procurement 
opportunities 
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Bidder Barring 
Governing Concepts for Bidder-Barring Protocol 

 
 The supplier was convicted of bid-rigging, price-

fixing or collusion or other procurement-related 
statutory offenses 

   The supplier engaged in unethical bidding practices 

 The supplier had significant performance issues on 
a contract with the institution 
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Bidder Barring 
Governing Concepts for Bidder-Barring Protocol 

•  The protocol should establish a clear bidder-barring 
process supported by a written business case that uses 
the factors identified above and recommends a length of 
disqualification 

•  The length of the disqualification period should be 
proportionate to the reasons for the disqualification 

•  The protocol should also include internal procedures for 
formalizing the barring decision, maintaining a barring 
list and reinstating barred suppliers 
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How Do You 
Measure Up? 



The Public Interest 
 

 While at first glance this may appear to be setting a high 
bar for what can be accomplished within the 
procurement cycle, the fact of the matter is that many 
organizations are already implementing these strategies 
and realizing significant downstream benefits from doing 
so. It is now incumbent upon all public institutions to 
meet the due diligence challenge. In the coming 
years, those institutions that proactively implement 
systemic enhancements will be the ones that set the 
standard in serving the public interest.  
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