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Bid Protest Powder Keg 
The New Wild West? 

In August 2015 the Alberta government terminated a $3 billion 
Laboratory Services RFP contract award and cancelled future 
related outsourcing after a bid dispute panel found 
fundamental irregularities in the bid evaluation process. With 
the Laboratory Services controversy serving as a case study, 
this presentation will consider the impact of the New West 
Partnership Trade Agreement bid protest procedures, which 
were enacted in July 2015, on government operations in B.C., 
Alberta and Saskatchewan. This presentation will also assess 
the long-term implications of treaty-based bid dispute regimes 
on public institutions across Canada. 
 
 



Bid Protest Powder Keg 
Alberta Health Services v. Dynalife 

In June 2015, a bid dispute panel released its report In the 
Matter of An Appeal by Dynalife, a bid dispute involving an 
Alberta Health Services (“AHS”) laboratory services RFP that 
had resulted in a contract award valued at $3 billion. The 
panel was constituted pursuant to the AHS vendor bid appeal 
procedure, which contains a number of procedural (non-
monetary) remedies that are available when a panel finds that 
a vendor complaint has merit. Those remedies include the 
potential cancellation of the challenged procurement process.  
 
 



Bid Protest Powder Keg 
Alberta Government Cancels Contract Award 

The panel found a number of significant irregularities in the 
RFP evaluation process. The panel report essentially nullified 
the results of the initial evaluation process by recommending 
that AHS revisit its process and conduct contract negotiations 
with the other two proponents who, like the awardee, had 
submitted compliant proposals. In August 2015, in 
the aftermath of the panel report, the Alberta Minister of 
Health announced the cancellation of the contract award 
and stated that the Alberta government would be revisiting its 
outsourcing strategy for the acquisition of laboratory services 
in Alberta. 



Bid Protest Powder Keg 
Panel Report Highlights: Fairness Principles 

The panel report serves as a useful case study for all public 
institutions conducting evaluation processes in major high-
profile projects. Highlights from the report included the 
following: 
  
The panel used the six “fairness principles” (transparency, 
integrity, equality, neutrality, consistency and compliance, and 
objectivity) introduced by the fairness advisor who was 
retained for the RFP process as the standards to measure 
AHS’s compliance with its fairness duty.  



Bid Protest Powder Keg 
Panel Report Highlights: Fairness Principles 

This underscores the importance of carefully managing the 
use of external fairness advisors since the standards that they 
introduce into a government procurement process can later 
be used as benchmarks to measure that process in future bid 
disputes. This is particularly significant since those externally 
introduced fairness standards may not be consistent with 
existing institutional policies and procedures or with prevailing 
legal and audit standards. 
 
 



Bid Protest Powder Keg 
Panel Report Highlights: Evaluation Records 

The panel emphasized the need to maintain thorough and 
accurate evaluation records. The failure to clearly document 
the process details was a major reason why the panel was 
unable to conclude that the AHS process was conducted fairly 
and why the end result was an almost complete voiding of the 
validity of the evaluation process.  
 
 



Bid Protest Powder Keg 
Panel Report Highlights: Process Transparency 

The panel found a need for greater transparency in AHS’s 
overall evaluation, ranking, selection and award process path, 
stating that the ultimate contract award announcement “could 
have been handled better”. As these findings underscore, the 
overall process map in a public procurement evaluation needs 
to be clearly and transparently established to avoid creating 
proponent expectations that are contrary to actual process 
paths followed and thereby undermining the defensibility of 
that process.  
 
 



Bid Protest Powder Keg 
Panel Report Highlights: Causal Connection 

Notwithstanding the complainant’s assertions, the panel 
appeared to reject the concept that a breach of a fairness duty 
automatically compels a public institution to cancel and start 
its process over. The panel’s reasoning implicitly accepted 
that if an institution can show a process breach to be 
immaterial to the outcome, a remedy may not be appropriate. 
However, based on this principle, the burden clearly shifted to 
the public institution to show that the irregularity did not 
impact the outcome.  



Bid Protest Powder Keg 
Panel Report Highlights: Causal Connection 

In this case, due to the above-noted gaps in record keeping, 
AHS was unable to show that it had contained the impact of 
the breach of its fairness duties. This “causal connection” 
concept, which has been applied in numerous prior bid protest 
challenges, underscores the importance of a well-documented 
process that adopts watertight compartments between 
evaluation categories and evaluation sub-teams in order to 
contain the negative impact of any irregularities in an 
evaluation process. The failure to implement these mitigation 
measure can undermine the defensibility of an otherwise 
salvageable process.  
 
 



Bid Protest Powder Keg 
Panel Report Highlights: Subjectivity is Problematic 

The panel was highly critical of the apparently subjective 
“Good Fit Question” used by AHS evaluators (referred to by 
the complainant as “choosing your own evaluation”). This 
finding highlights the need to avoid any criteria or process 
rules that appear to introduce an element of subjectivity or 
arbitrariness into a government procurement process.  
 
 



Bid Protest Powder Keg 
Panel Report Highlights: Evaluation Scoring 

The panel found that the lack of clarity in the evaluation 
process was exacerbated in the AHS evaluation by the 
application of a “pencil and pen” process whereby evaluators 
were allowed to revisit and change their scores. The panel 
found this to be problematic in light of the parallel finding that 
one of the individuals involved as an “advisory panel” to the 
evaluators was in a conflict of interest due to prior dealings 
with a particular proponent.  
 
 



Bid Protest Powder Keg 
Panel Report Highlights: Conflict of Interest 

The panel’s finding that the conflict of interest of a single 
individual in the process compromised the fairness of the 
overall outcome reinforces the importance of establishing 
sound screening processes to prevent any risk of conflict of 
interest or unfair advantage, even if the individual in question 
may be playing a relatively minor role in the overall process. 
Institutions should adopt a zero tolerance approach to the 
participation in evaluations by any individuals with an 
identified conflict or perceived bias. 
 
 



Bid Protest Powder Keg 
Panel Report Highlights: Undue Influence 

The panel also took issue with the use of non-scoring 
assessors more generally. The panel was particularly critical 
of any type of scoring that relied on second-hand information 
that was not directly collected and assessed by evaluators 
during what was referred to as the evaluation “due diligence” 
processes conducted by AHS. The panel found that the non-
scoring assessors could unduly influence the evaluators and 
that an evaluator’s scoring can be undermined by a lack of 
direct involvement in each aspect of assessing a proposal.  



Bid Protest Powder Keg 
Panel Report Highlights: Administrative Law Standards 

This reflects a broader administrative law trend in recent 
cases that hold government evaluation teams to the same 
standards of procedural formality that apply to administrative 
tribunals. Reconciling these strict standards with the need to 
include non-scoring subject-matter experts within an 
evaluation process will remain an ongoing challenge in future 
government procurement.  
 
 



Bid Protest Powder Keg 
Panel Report Highlights: Evaluation Team Numbers 

The panel referred to expert evidence introduced by the 
complainant that challenged the use of large evaluation teams 
and maintained that five to ten member teams are the 
appropriate size for government procurement. While small 
evaluation teams may be impractical for large complex 
projects requiring a broad range of different types of 
specialized knowledge, this criticism of evaluation panel size 
highlights the need to thoroughly document the rationale for 
using larger teams. It also underscores the need to establish 
clear mechanisms to sequester evaluation team members 
from unduly influencing each other or being influenced by 
other team members or evaluation sub-teams.  
 
 



Bid Protest Powder Keg 
Panel Report Highlights: Training Evaluators 

The panel’s findings clearly illustrate the importance of 
ensuring that all evaluation team members are properly 
briefed and trained to participate in the evaluation process, 
particularly when involved in major high-profile projects. This 
would include the need to properly brief and train evaluators 
to avoid bias and to avoid making biased statements or taking 
biased or controversial written notes. The panel’s findings 
also underscore the importance of ensuring that all evaluators 
have all the required information before final scoring and of 
ensuring that time pressures and scheduling logistics do not 
lead to variations from the planned evaluation process.  
 
 



Bid Protest Powder Keg 
Panel Report Highlights: “Correctness” Standard of Review 

The panel report found that the appropriate standard of review 
for assessing the AHS evaluation process was the strict 
administrative law standard of “correctness”, rather than the 
more deferential standard of “reasonableness”. This finding 
has significant practical implications since the vast majority of 
administrative law decisions before the courts and the 
Canadian International Trade Tribunal (“CITT”) have to date 
adopted a more deferential “reasonableness” standard in the 
review of government procurement evaluation decisions.  



Bid Protest Powder Keg 
Panel Report Highlights: Opening the Floodgates 

Introducing a “correctness” standard to government 
procurement opens the floodgates to increased levels of 
intervention where courts, tribunals or panel members can 
substitute their own views for those of technical subject-matter 
experts when reviewing the details of an evaluation process. 
A broader adoption of a “correctness” standard in government 
procurement would inevitably increase the complexity of 
defending an evaluation process against bid protests and call 
for greater due diligence measures for ensuring the 
defensibility of government procurement decisions. 
 
 



Bid Protest Powder Keg 
Panel Report Highlights: Complaint Time Limitations 

AHS challenged the complainant’s assertions on that basis 
that the complainant did not take issue with the process at the 
time but only raised its issues after the contract was awarded 
to a competitor. However, the panel did not reject any of the 
complainant’s issues as being time-barred. While the July 
2015 bid protest rules under the New West Partnership Trade 
Agreement (“NWPTA”) create an in-process notice period to 
lodge bid protests, an in-process limitation period (which is 
also in effect under CITT complaint rules for federal 
procurement) did not apply when the AHS laboratory services 
RFP complaint was launched.  



Bid Protest Powder Keg 
Panel Report Highlights: Complaint Time Limitations 

Furthermore, in-process limitation periods for bid disputes do 
not currently apply under the Agreement on Internal Trade 
(“AIT”) bid dispute procedures or under court-based bid 
protests.  
 
 



The New West Partnership Trade 
Agreement’s Bid Protest Mechanism 

By Sarah Alexander, Procurement Law Office 
 On July 1, 2015, a new bid protest mechanism under 

the New West Partnership Trade Agreement 
(“NWPTA”) took effect. The bid protest mechanism 
was introduced with the goal of improving NWPTA’s 
procurement dispute resolution process by providing a 
simpler and more efficient route to resolving issues 
arising in specific procurements. To ensure your 
purchasing institution is prepared for potential bid 
protests under NWPTA, it is important to understand 
what the bid protest mechanism is, how it is used in 
practice, and how it differs from the general dispute 
resolution mechanism under NWPTA. 

This article by Sarah Alexander was originally published on The Procurement Office Blog.  

http://www.procurementoffice.ca/blog/


NWPTA Bid Protest Mechanism 
What is the Bid Protest Mechanism? 

The bid protest mechanism is an administrative review 
process that addresses the compliance of specific 
procurement processes with NWPTA’s procurement rules. 
NWPTA applies to procurements by government or public 
entities in British Columbia, Alberta and Saskatchewan that 
meet varying procurement value thresholds, depending on the 
nature of the entity and the type of procurement. A supplier 
may choose to invoke the bid protest mechanism to obtain a 
timely resolution if it believes that a procurement process 
does not comply with the purchasing entity’s obligations under 
NWPTA.  



NWPTA Bid Protest Mechanism 
What is the Bid Protest Mechanism? 

The choice of whether to invoke the mechanism rests with the 
supplier. It is important to note that a supplier may use either 
the dispute procedure available under the AIT or the 
procedures under NWPTA. Suppliers also may exercise their 
right to pursue litigation directly in the courts, if a cause of 
action exists. 



NWPTA Bid Protest Mechanism 
Use of the Bid Protest Mechanism 

The bid protest mechanism involves two stages. The first 
stage is formal consultations between the supplier and the 
procuring entity. If a supplier believes that a specific 
procurement was not conducted in accordance with NWPTA, 
a complaint must be sent within 10 days after the date on 
which the supplier knew or ought to have known the 
procurement was inconsistent with NWPTA. The supplier is 
required to send a written request for consultations to the 
procuring entity, and to copy the NWPTA administrator. The 
procuring entity then has 20 days following the delivery of the 
supplier’s request to resolve the issue through consultation to 
respond and conduct the consultation.  



NWPTA Bid Protest Mechanism 
Use of the Bid Protest Mechanism 

If the complaint is not resolved, the process moves to a 
second stage and a supplier has 14 days to deliver a request 
to the NWPTA administrator for an arbiter to be selected to 
adjudicate. Based on written submissions of the parties, the 
arbiter then may make findings of fact, a determination as to 
whether the procurement was consistent with NWPTA, or 
recommendations as to how a procuring entity can comply 
with NWPTA, and may also issue cost awards. The arbiter’s 
decision is binding on the parties and enforceable. However, 
the decision is also subject to judicial review under 
administrative law. 



NWPTA Bid Protest Mechanism 
Bid Protest Mechanism vs. General NWPTA Dispute Panel 

The bid protest mechanism differs from the general NWPTA 
dispute resolution mechanism in several key respects. The 
bid protest mechanism applies to complaints about specific 
procurements, while the dispute resolution mechanism 
applies to all other complaints under NWPTA, including 
complaints about systemic practices of a procuring entity. The 
timing for a decision is also expedited under the bid protest 
mechanism with a written submission format: decisions are 
delivered in approximately 75 days compared to up to 6 
months under the general dispute resolution mechanism. In 
terms of arbiters, the bid protest mechanism requires a single 
arbiter compared to a three person panel under the dispute 
resolution mechanism.  



NWPTA Bid Protest Mechanism 
Bid Protest Mechanism vs. General NWPTA Dispute Panel 

However, the biggest difference between the two lies in 
potential monetary awards. Under the bid protest mechanism, 
the award can be up to $50,000 to cover the cost of arbitration 
and up to an additional $50,000 to help a successful 
complainant recoup the costs spent in preparing a bid for the 
specific procurement. The cost award and monetary penalty 
under the general dispute resolution mechanism is potentially 
much higher, with a maximum of $5,000,000. 



NWPTA Bid Protest Mechanism 
How Purchasing Institutions Can Protect Themselves 

Given the increasing complexity of bid protest procedures, 
purchasing institutions need a well-developed, open, 
transparent plan on how to respond to bid protests. They 
should ensure that bid protest mechanisms are properly 
integrated into their tendering templates and that they update 
their internal policies and procedures to address new 
developments in bid protest mechanism in order to ensure 
they are ready to respond to potential bid complaints.  
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RFP No.: AHS2013-1962 
 

 

ALBERTA HEALTH SERVICES VENDOR BID APPEAL PANEL 

IN THE MATTER OF AN APPEAL BY DYNALIFEDX 
DATED NOVEMBER 6, 2014, REGARDING 

LABORATORY SERVICES FOR ALBERTA HEALTH SERVICES 
 

I. INTRODUCTION 

BACKGROUND 

[1] Alberta Health Services (“AHS”) has a mandate to improve the health of all Albertans 
through the provision of quality health care.  In furtherance of this mandate, AHS assessed its 
laboratory service delivery model.  It was determined that a dual hub and spoke model was 
necessary, with one central hub laboratory in Calgary to serve southern Alberta and one 
central hub laboratory in Edmonton to serve northern Alberta.  AHS had noted changes to the 
health care system, an anticipated volume growth of laboratory tests of 6% annually and 
increased demand for quality care to be provided in a cost effective manner.  AHS therefore 
determined that the current state of laboratory service operations in Alberta had to transition to 
a state of the art, world class laboratory service capable of an effective collaborative 
relationship with a publicly funded, budget limited health system. 

[2] DynaLIFEDX (“DL”) has provided laboratory services to AHS and its predecessors since 
1995, pursuant to a services agreement (the “Consolidation Agreement”).  The Consolidation 
Agreement was set to expire on March 31, 2015 and was extended to March 31, 2016.  DL 
continues to provide services to AHS pursuant to the Consolidation Agreement. 

[3] Due to the decision of AHS to move to a new laboratory services model, AHS issued a 
Request for Proposals for Laboratory Services, AHS2013-1962, on December 11, 2013 (the 
“RFP”). 

[4] During the course of the RFP process, AHS retained an independent firm, RFP 
Solutions, to act as a fairness monitor to ensure that an independent validation of the process 
would be available to support the RFP outcome and final recommendation.  RFP Solutions 
prepared interim and final reports regarding the fairness of the RFP process, which reports are 
publicly available. 

[5] The RFP closed on April 1, 2014.  Four proposals were received, including one from 
DL, one from Sonic Healthcare Limited (“Sonic”) and one from Quest Diagnostics (“Quest”) 
(collectively referred to as the “Proponents”).1  AHS selected Sonic as the preferred Proponent 
and publically communicated this decision on October 17, 2014. 

                                                

1 Mayo Medical Laboratories submitted a proposal, which was disqualified after it did not meet all of the 
mandatory criteria. 



Page 2 

 
14144460.2 

[6] The RFP process was overseen by a group called the Core Team.  Under the Core 
Team, there were thirteen (13) evaluation teams responsible for reviewing proposals from the 
Proponents.  The evaluation teams were comprised of five (5) to ten (10) evaluators, including 
at least one front line laboratory staff member and one medical scientific staff member.  Each 
evaluation team also had a non-voting representative from AHS Contracting Procurement and 
Supply Management (“CPSM”) for support and to act as steward.  Each member of each 
evaluation team used predefined evaluation criteria, as set out in the RFP.  Each evaluator 
was responsible for submission of their own confidential and anonymous Proponent 
scoring/ranking tool directly to CPSM.  The evaluators were required to rank the Proponents in 
response to the following question: “All things considered, how confident am I that the 
Proponent can provide the required services and will be a good fit for AHS?” (the “Good Fit 
Question”). 

[7] The evaluation results of these teams and the recommendation for the preferred 
Proponent were then brought to the Core Team for ratification in consultation with the Blue 
Ribbon Group, which was an advisory body established to provide guidance and advice to 
AHS during the process.  The Blue Ribbon Group was comprised of twelve (12) members, 
including two (2) members, Bill Trafford and Robert Michel, who left the Blue Ribbon Group 
during the evaluation process.   

[8] The Core Team then provided a recommendation to the Executive Leadership Team at 
AHS to proceed with the preferred Proponent, who approved the Core Team’s 
recommendation.  This recommendation was carried forward to the AHS Audit and Finance 
Advisory Committee and the AHS Official Administrator for final approval.  The AHS Official 
Administrator approved the recommendation and presented relevant information to the 
Minister of Health.  The Minister of Health approved the notification of the preferred Proponent 
to all Proponents. 

[9] AHS advised DL by telephone on October 16, 2014 that it had not been selected as 
the preferred Proponent, which was subsequently confirmed by letter.  The selection of Sonic 
as the preferred Proponent was thereafter publicly announced. 

PROCEDURE OF THE APPEAL 

[10] On November 6, 2014, DL submitted a Notice of Intention to Appeal.  On November 
19, 2014, DL submitted a Formal Vendor Bid Appeal, appealing AHS’ RFP process and 
decision (the “Appeal”). 

[11] AHS established a Vendor Bid Appeal Panel (the “Panel”) to hear the Appeal.  The 
Appeal was to be conducted in accordance with the AHS’ Vendor Bid Appeal Procedure 
Document #1152-01 (the “Procedure”), with the following exceptions: 

(a) Section 4.1 of the Procedure states that a senior member of CPSM who was 
not involved in the subject matter of the Appeal, in consultation with Legal & 
Privacy and the Chief Financial Officer, will determine if the Appeal has merit.  
The authority to determine the merit of the Appeal was delegated by the CEO 
of AHS to the Panel; and 

(b) Section 1.2 of the Procedure states that AHS will use reasonable commercial 
efforts to follow the timelines identified in the Procedure.  Section 4.3(b) of the 
Procedure states that the Panel shall issue its decision in writing within thirty 
(30) business days of having the Appeal referred to it.  DL submitted the 
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Appeal to AHS on November 19, 2014 meaning that the timeline under the 
Procedure for the Panel to issue its decision would normally be January 5, 
2015.  Given the magnitude of the RFP, the number and significance of the 
issues raised in the Appeal, and DL’s request that AHS place a hold on the 
ongoing procurement process with Sonic pending a hearing and determination 
of the Appeal (the “Stay Application”), the Panel determined that this timeline 
was not reasonable given the complexity of the Appeal.   

[12] The Panel met on December 4, 2014 to discuss the Appeal process.  A Terms of 
Reference (“TOR”) for the Panel was developed and distributed to the parties by the Panel.  
The Procedure, TOR and biographies of the Panel members were circulated to the parties and 
the Panel subsequently responded to requests for clarification with respect to same. 

[13] The Panel determined that the issues raised by DL in the Appeal required further 
investigation and concluded therefore that the Appeal had merit for the purposes of the 
Procedure and should proceed. 

PRELIMINARY APPLICATIONS PRIOR TO THE APPEAL HEARING 

[14] On November 24, 2014, DL made a preliminary application (the “Stay Application”) 
requesting, unless AHS immediately consented to a stay, that the Panel impose a hold on the 
procurement process until the Appeal was decided.  AHS responded to the DL application and 
stated that, while it did not consent to a stay, it agreed to temporarily and voluntarily stand 
down its negotiations with Sonic until the Stay Application could be heard and decided. 

[15] The Panel interpreted the voluntary stand down to be akin to a hold on the 
procurement process and thus confirmed that there would be a hold on the procurement 
process pending possible further direction from the Panel on January 5, 2015.  The Stay 
Application was heard on January 5, 2015.  The Panel issued its decision on January 9, 2015, 
denying the Stay Application. 

[16] The Panel received applications for intervenor status from Sonic, Quest, Laboratory 
Corporation of America (“LabCorp”) and Borealis Administration Corporation (“Borealis”) for 
both the Stay Application and the Appeal.  The Panel decided as follows with respect to these 
applications: 

(a) Sonic was granted status as an intervenor for both the Stay Application and the 
Appeal; 

(b) Quest was granted limited standing with respect to the Appeal, being an ability 
to make a written submission at the Appeal, but no standing with respect to the 
Stay Application; and 

(c) LabCorp and Borealis were not granted status before the Panel for either the 
Stay Application or the Appeal. 

[17] Upon being notified of the Panel’s granting of intervenor status to Sonic and limited 
standing to Quest, DL made a preliminary application to the Panel claiming confidentiality over 
any materials it planned to submit in the Appeal process.  The Panel granted DL’s preliminary 
application and DL provided redacted versions of its materials to the Panel for distribution to 
Sonic and Quest. 
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MATERIALS FROM THE PARTIES 

[18] On January 6, 2015, AHS served its Response to the Appeal, including a 
Memorandum of Fact and Law, Statutory Declaration of Blayne Iskiw dated January 6, 2015, 
Supporting Materials and Book of Authorities. 

[19] On January 20, 2015 and February 9, 2015, AHS provided DL with further 
documentation in response to a Freedom of Information and Protection of Privacy Act 
(“FOIPP”) request made by DL. 

[20] On February 13, 2015, DL served Supplementary Submissions, Appendices and 
Authorities. 

[21] On February 17, 2015, Quest served its Memorandum of Fact and Law. 

[22] On February 19, 2015, the following materials were served by DL: Response to 
Arguments filed by Sonic and Quest and February 19, 2015 Statutory Declaration of Jason 
Pincock. 

[23] On February 19, 2015, the following materials were served by AHS: Supplementary 
Submissions (including Supplementary Memorandum of Fact and Law, Appendices and 
Authorities) and Statutory Declarations of Rhonda White, Dr. David Mador, Dr. Michael 
Mengel, Blayne Iskiw and Jitendra Prasad. 

[24] On February 23, 2015, Sonic served its Submissions and Authorities. 

[25] On March 6, 2015, the following materials were received from DL: Supplementary 
Submissions and Authorities.  On March 6, 2015, the following materials were received from 
AHS: Rebuttal Memorandum of Pinpoint Legal References of Alberta Health Services.  AHS 
then submitted additional submissions by way of letter dated March 11, 2015, based upon the 
concern that DL had gone beyond the scope of rebuttal in its March 6, 2015 Supplemental 
Submissions and Authorities.  AHS asked that, should the Panel consider the matters set out 
in the March 6, 2015 Supplemental Submissions and Authorities of DL that were alleged to 
have gone beyond the scope of rebuttal, that AHS’ additional comments on those points be 
considered.  DL took the position, by way of a March 17, 2015 letter, that AHS’ March 11, 
2015 letter should not be considered. 

[26] The Panel has read and considered all materials submitted by the parties. 

PRELIMINARY APPLICATIONS AT THE APPEAL HEARING 

[27] The Appeal Hearing commenced on February 23, 2015.  Before the Appeal Hearing 
commenced, the Panel dealt with a number of preliminary applications.  In response to 
concerns from DL regarding the role of Ronda White, Chief Audit Executive, Internal Audit & 
Enterprise Risk Management with AHS, in the proceedings, the Panel advised that the role of 
Ms. White was limited and that the Statutory Declaration sworn by Ms. White on February 19, 
2015 accurately reflects her involvement in the Appeal.  The Panel further noted that there 
were no communications between the Panel and anyone else at AHS other than with respect 
to logistical and administrative issues. 
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[28] In response to DL’s request for further written submissions, the Panel directed the 
parties to submit any further written submissions by March 6, 2015 and stated that these 
written submissions must be limited to topics not addressed in previous submissions. 

[29] In response to DL’s request for further time to cross-examine AHS’ witnesses, the 
Panel considered this request on February 24, 2015 and decided to allow DL one (1) 
additional hour for cross-examination. 

[30] In response to DL’s concerns regarding disclosure of documents from AHS, the Panel 
reminded the parties that the Panel could not compel disclosure of documents, as it has no 
authority to do so. 

[31] In response to Quest’s request to provide oral submissions, the Panel denied Quest’s 
request on the basis that Quest was not an intervenor in the Appeal and was limited to 
providing written submissions in the Appeal. 

[32] In response to Sonic’s request for information regarding any reference to Sonic by the 
Appeal participants, the Panel advised that it would provide Sonic with all oral submissions 
referencing Sonic in the Appeal. 

II. SUMMARY OF POSITIONS OF THE PARTIES 

DL’S WRITTEN SUBMISSIONS 

Duty of Fairness 

[33] It was DL’s position that AHS was subject to a duty of fairness in the RFP process and 
the Appeal process.2  DL stated that while AHS is due considerable deference in choosing its 
procedures in the RFP process, its procedures must be fair, reasonable and not arbitrary; a 
failure to follow such procedures in the RFP process is a breach of the duty of fairness; and 
the Appeal process must be meaningful, accompanied by full disclosure and must include the 
possibility that the decision can change.3  DL referred to the principles of fairness stated by 
RFP Solutions, the fairness advisor for AHS.  At Tab 2 of its Supporting Materials, AHS 
included a publication of CPSM from September 2014 entitled “Northern Hub Laboratory 
Services Procurement Details & Recommendation (“PDR”).”  Page 7 of the PDR discusses 
the six principles of fairness adopted by RFP Solutions in their evaluation of the RFP process.  
These principles, which are expanded upon at page 17 of the PDR, are as follows: 

(a) Transparency – the process is open and accessible to all participants; 

(b) Integrity – the process is developed and applied without pre-determined 
outcome, is free from self-interest or competing interests, and is undertaken in 
accordance with what is ethically right and proper; 

(c) Equality – all Proponents are given the same opportunity, the same 
information, and are subject to the same set of rules during the solicitation and 
evaluation process; 

                                                

2 Martineau v. Matsqui Institution, [1980] 1 S.C.R. 602, pp. 622 to 623. 
3 Rapiscan Systems Inc. v. Canada, 2014 FC 68 at paras. 64 to 68 and 109 to 121; Dignam v. New 
Brunswick Liquor Corp, 2014 NBQB 109 at paras. 50 to 55. 
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(d) Neutrality – all Proponents are treated with an absence of bias or favouritism; 

(e) Consistency and Compliance – all Proponents are assessed using the criteria 
and processes identified in the solicitation and in accordance with the principles 
of fairness as enshrined within any applicable public sector procurement 
legislation, regulations or policies; and 

(f) Objectivity – all observations, judgments and assessments are based solely on 
the evidence presented by Proponents in their submissions and their identified 
references. 

[34] The overall “Test of Fairness” is stated at page 17 of the PDR as assessing whether 
the process is fully documented and able to withstand any degree of scrutiny and whether the 
documentation provides substantive support for decisions made. 

[35] DL stated that it was entitled to expect that the above principles would be implemented 
by AHS and that the RFP process would meet the Test of Fairness articulated by RFP 
Solutions.  DL stated that it had a legitimate expectation that it would be treated fairly and 
equitably and that the RFP process would be open and transparent. 

[36] DL stated that AHS had a duty to act reasonably, such that its selection of the 
preferred Proponent was justifiable, transparent and intelligible.  DL stated that the selection of 
the preferred Proponent must fall within a range of possible acceptable outcomes which are 
defensible in respect of facts and law.4 

[37] DL took that position that the duties of fairness and reasonableness do not impose any 
obligation to eliminate legitimate and natural advantages possessed by an incumbent.  DL 
cited a decision of the Canadian International Trade Tribunal (“CITT”) in this regard, wherein 
the CITT stated that it does not believe that there is necessarily anything inherently 
discriminatory in the tendering procedures where bidders are on an unequal footing going into 
the bidding process and stated that such competitive advantages could be created as a result 
of incumbency.5 

[38] DL stated that while AHS needed to offset unfair advantages, it was not required to 
offset the natural and legitimate advantages that DL had as an incumbent.  While AHS may 
have been required to ensure that all Proponents had access to relevant information in AHS’ 
custody or control, such requirement did not extend to the confidential and proprietary 
information of DL, in respect of which AHS has no lawful right of access.  DL stated: 

Rather than acting in accordance with the principles set out above, in this process AHS 
revealed anti-incumbent bias and acted unreasonably by repeatedly and systematically 
seeking to reverse DL’s legitimate and natural incumbent advantages. 

                                                

4 Dunsmuir v. New Brunswick, 2008 SCC 9; [2008] 1 S.C.R 190 at para. 47. 
5 CAE Inc v. Canada (Public Works and Government Services), 2004 CanLII 57134 (CA CITT) at para. 
43. 
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Standard of Review 

[39] DL stated that it agreed with AHS’ submission that issues relating the duty of fairness 
are to be reviewed on the standard of correctness, which includes the scope of the duty of 
fairness, issues relating to bias and the procedure applied to the evaluation of proposals. 

[40] DL stated that it agreed with AHS’ submission that issues relating to the requirements 
of the RFP and the substantive decisions made in the course of the RFP process are to be 
reviewed on the standard of reasonableness.  DL stated that the standard of reasonableness 
should apply not only to decisions made as a result of an RFP process; it applies at the initial 
level of the establishment of the RFP and amendments to it. 

Objection to Defects in RFP Process 

[41] In response to the suggestion that DL cannot now object to the RFP process, having 
not made any formal complaints during the RFP process, DL stated that it did not waive its 
right to object to defects in the RFP process by not filing appeals.  DL stated that the 
Procedure at section 1.1 allowed appeals to be filed either at the time the issue arose or at the 
time an award is made: 

A vendor may file a written bid appeal in accordance with Section 3 of this procedure at any 
time during the competitive process and/or after receiving notification of the competitive 
process outcome (e.g. notice of disqualification, notice of shortlisted suppliers, notice of 
unsuccessful status) to which the vendor is a party. 

[42] DL took the position that it would not have been wise to file numerous appeals during 
the RFP process where “good fit” is in issue.  In addition, DL stated that it would have incurred 
legal risk if it had filed an appeal during the RFP process due to section 4.1(s) of the RFP 
which stated that AHS reserved the right to reject all Proposals in its absolute discretion where 
a Proponent has launched legal proceedings against AHS or was otherwise engaged in a 
dispute with AHS. 

[43] DL stated that in these circumstances it was reasonable for it to attempt to comply with 
AHS’ process as best as it could with the knowledge that this Appeal process would be 
available if necessary.  In any event, DL stated that its silence does not meet the legal test for 
waiver, which requires evidence that DL had full knowledge of its rights and an unequivocal 
and conscious intention to abandon those rights.6 

Allegations and Issues 

[44] In its Appeal, DL summarized its allegations as follows: 

(a) there were failures in AHS’ conduct of the RFP process that rendered it a failed 
process, having regard for AHS’ competitive bid process policy and the test for 
fairness used by RFP Solutions; 

(b) there was bias against DL as the current Alberta based provider of laboratory 
services in Edmonton and northern and central Alberta; 

                                                

6 Saskatchewan River Bungalows Ltd. v. Maritime Life Assurance Co., [1994] 2 S.C.R. 490 at paras. 19 
and 20. 
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(c) AHS failed to consider, adequately or at all, and contrary to the terms of the 
RFP, the high costs and risks associated with transition, a critical component of 
the RFP; 

(d) in dealing with the transition from DL under the RFP process, AHS failed to 
recognize DL’s property rights, failed to treat DL fairly and in good faith and 
breached its existing agreement with DL by purporting to act on behalf of DL in 
respect to transitioning DL’s existing operations to a potential new provider; 

(e) AHS undermined the integrity of the RFP process through premature publicity 
and defence of AHS’ selection of Sonic as its preferred Proponent and has 
created a reasonable apprehension of bias in respect to the vendor bid appeal 
process; and 

(f) AHS conducted the debrief process unfairly and arbitrarily and in a manner that 
did not comply with the RFP or the Procedure 

(the “Allegations”). 

[45] In summary, DL’s position was that there was bias against it as the incumbent 
Proponent, there were significant failures in AHS’ conduct of the RFP process, AHS failed to 
deal with the costs of transition and AHS’ failure to provide proper and timely disclosure 
undermined compliance with the duty of fairness owed by AHS to DL.  DL stated, in its 
Supplementary Submissions, that its position was reinforced by the additional information 
provided by AHS on January 6, 7 and 20 and February 9, 2015. 

[46] In its Supplementary Submissions, DL stated as follows regarding the conduct of the 
RFP process, and stated that the following was revealed through the disclosure of documents 
from AHS: 

22. There was a significant presence on the evaluation teams of individuals from either the 
[University of Alberta Hospital (“UAH”) and Rapid Response Labs (“RRL”)]. In addition, there 
were individuals amongst the evaluators who had been terminated from employment by DL. 

23. The Conflict of Interest Declaration initially used by AHS required that anyone with a 
conflict of interest be excluded from the evaluation process. Some individuals appear to have 
been excluded on this basis; however, individuals with conflicts were permitted to participate in 
the process. AHS recognized that the Conflict of Interest Declaration under which individuals 
were permitted to participate in the evaluation process was too narrowly phrased and did not 
exclude individuals where there was a reasonable apprehension of bias.  

24. At some point (the date is not revealed by AHS), AHS adopted a [Conflict of Interest 
Management Plan (“COI Plan”)], which permitted individuals with active conflicts and 
individuals with an apprehension of bias to participate in the evaluation process. … 

25. … 

c. There was a two part scoring and ranking process — a “pencil process” and a “pen 
process”. The pencil process was based on the review of Proposals submitted by the 
RFP participants.  

d. The “pencil process” gave rise to a different result than the “pen process”. Comments 
in the AHS materials suggested that the pencil scoring process favoured more detailed 
proposals. It can be inferred that DL was successful in the pencil and ranking process 
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(as other comments in the AHS materials suggest that DL’s materials were the most 
comprehensive.)  

… 

f. There were site visits and presentations. The site visits appear to have been 
particularly important in what transpired at the pen evaluation stage. After the site visits, 
the site visit team reported that “the site visit team continues to be unclear how the 
LabCorp capacity will be leveraged within the DL organization.” This theme is then 
replayed repeatedly in the summaries AHS has produced of individual team comments 
obtained following the pen scoring … 

g. … The nature and extent of involvement of LabCorp in the procurement opportunity 
was set out in the DL proposal. Clarification questions arose around this and DL 
responded. The clarification questions were retracted and the answers provided by DL 
pulled back from the evaluation teams.  

h. In the “pen process”, evaluators were to have scored the requirements again (having 
regard for the information from the presentations, site visits and references). After this 
“pen” scoring, they were to rank the proponents 1, 2 or 3 in answer to the question “All 
things considered, how confident am I that the Proponent can provide the required 
services and will be a good fit for AHS?” The “pen” scoring differed from the ultimate 
rank.  

i. Not all evaluators were necessarily privy to the full scope of due diligence activities. 
On July 4, 2014, Blayne Iskiw advised the evaluators of the July 18, 2014 deadline for 
submissions. In his email, he noted the following outstanding components of the 
process (reference checks, remaining vendor clarification questions and site tour by 
site visit team of DL’s facility). However, he went on to say  

In the event your personal circumstances are such that you are not able to wait 
for the remaining info to be circulated prior to submitting your scores (i.e. you 
are leaving on vacation), you are able to submit your final scores at anytime 
from today on so long as you are confident and comfortable doing so with the 
information that you have read, seen and heard to date. 

j. In addition, the direction from AHS weakened the link between the scoring of the 
proposals and the ranking, stating in the scoring and ranking instructions:  

Please note that the ranking submitted does not necessarily need to align 
exactly to the granular scorecard above. A detailed and reasoned explanation 
of the rationale for the ranking should be provided, including your view on the 
quantum between the proposals, in particular if the ranking varies from the 
supporting granular scoring summarized above. 

k. A number of evaluators did not bother to update their scoring from the pencil scoring. 
The comments on a number of evaluators ranking sheets were described by [RFP 
Solutions] as unprofessional and not linked to the requirements of the RFP. In short, 
there was no documented link between the scoring tool and the ranking, and ultimately 
no link between the Proposals as presented and the ranking. The process became 
subjective. 

l. In a response to a [FOIPP] request made October 31, 2014, on February 9, 2015 
AHS finally disclosed the first and second Interim Reports of [RFP Solutions]. These 
reports reveal some of the unprofessional conduct and unprofessional assertions by 
evaluators. The details are discussed in paras 119-123 of this brief.  
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26.  …  CPSM has produced a deck of slides purporting to contain a summary set of 
comments for each evaluation team.  A number of these reflect an apprehension of bias or a 
failure to consider the proposal (as opposed to practice under the current agreement) e.g.:  

“The innovation that was presented made me wonder why they haven’t implemented it 
into their current practice.” 

“HR changeover to DL would be a very difficult process.” 

“Little evidence that they have experience with implementing many of the tools that 
could be available to them through their partnerships. If they do, why have they not 
done so historically in AB?” 

“Many statements made were erroneous such as how well the Kiestra system runs. 
Erroneous statements also appeared in their written proposal.” 

“Do not control their IT” (comment: it is a requirement of the [Consolidation Agreement] 
that the IT must be controlled by AHS.) 

[47] Paragraphs 119 to 123 of the Supplementary Submissions of DL stated: 

119. On February 11, 2015, DL’s legal counsel received information obtained through a 
[FOIPP] request. It has taken since October 31, 2014 for AHS to produce this information. It 
includes the Second Interim Fairness Advisory Report … . DL’s review of this documentation is 
not yet complete but this report reveals some very important information that has been withheld 
from DL and this Panel until now.  

… 

121. … it is important to note critical information about the lack of objective support for ranking. 
[RFP Solutions] noted:  

With regard to the alignment of technical scores to forced ranking, we have found that 
in the final “pen” scoring, of 80 evaluator rankings considered, approximately 50% did 
not have alignment between technical scores given and the forced ranking provided 
(i.e. if ranking was based solely on the technical score the rank for at least two (2) 
Proponents would have been different than that indicated in the forced ranking). That 
is, the technical score awarded to inform the Forced Ranking decision did not align with 
the forced ranking on the basis of the question “All things considered, how confident am 
I that the Proponent can provide the required services and will be a good fit for AHS. 
[Emphasis added] 

It is gravely concerning that this very important point did not make its way into [RFP Solutions’] 
final report.  

122. With respect to what the evaluators actually said in their comments, he noted:  

In a qualitative review of evaluator comments, five (5) evaluators identified within the 
[COI Plan] included commentary within their evaluation tools that appeared to reference 
prior experience with the Proponent that appears to extend beyond the content of 
Proponent information provided in the process. While the approach to service transition 
is an evaluation criteria included within the RFP and a criterion on which all Proponents 
can be assessed equitably (e.g. how would a Proponent transition from one service 
delivery model to the another), the consideration of prior experience with a Proponent, 
in so far that it is not included within the Proponent’s submitted information, should not 
be considered in an open evaluation process. As examples:  
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“I think for this new provider/culture to be as successful as possible we need 
something completely new ... “  

“ ... to repeat “mistakes” of the past would be tragic and will perpetuate the 
traumas experienced by the region if this type of “transitioning” strategy is made 
to continue.”  

These five (5) evaluators represent commentary of 6% of evaluators overall, and 
represent 22%, 33% and 12.5% representation on their respective three (3) 
Committees. 

… 

… some evaluator commentary (both included within more detailed comments, and in 
some cases solely provided as rationale) is editorial in nature, which is not clearly 
linked back to either the RFP or Proponent provided information. Examples include:  

“Long term relationship concerns once the first five years are over. Why do they 
[Proponent] want this? I believe I may know why.”  

“Some arrogance about their presentation ... “ 

“I would be very disappointed if [Proponent] was awarded the contract for 
political reasons as that would make a sham out of this whole process!” 

“Do I believe they do all the things they say they do ... ? no.” 

“Maybe we really do need a complete stranger to come in and clean house.” 

… within evaluation documentation, there is some indication that experience with 
Proponents beyond information provided within Proponent information (written and 
Presentation submissions and Reference checks) may have been considered in the 
evaluation process. 

… 

In a fair and open evaluation process, it is expected that all Proponents are to be 
evaluated equitably on the basis of their submissions against the RFP, and that prior 
personal experience with any Proponent that is not identified within the Proposal is not 
considered in the decision-making process. 

[48] In its Supplementary Submissions, DL set forth the following issues: 

(a) the RFP process was undermined by an apprehension of bias and the COI 
Plan did not mitigate this; 

(b) the RFP process was undermined by a faulty evaluation process, 

(i) AHS rendered the scoring system irrelevant by severing the Good Fit 
Question from scoring and promoting it to the sole ranking system, 

(ii) AHS allowed incomplete or improper considerations to drive the ranking 
by interfering with information flow between Proponents and the 
evaluators, 
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(iii) AHS made the distinction among 1, 2 and 3 statistically meaningless by 
averaging ranks, 

(iv) AHS created a ground shift between the pencil and pen stages by 
fostering opportunities for inappropriate influence on evaluators, 

(v) AHS diluted the rationality of the evaluation by giving the evaluators 
undue flexibility and engineering their assessment of the RFP 
requirements to be inconsistent; 

(c) the RFP process was undermined by the exclusion of transition costs from the 
evaluation; and 

(d) AHS’ failure to make timely disclosure has undermined the fairness of the 
Appeal process and continues to do so now.  Lack of documentation in critical 
activities has undermined the objectivity of the RFP process and ultimately its 
fairness 

(the “Issues”). 

[49] DL provided the details that follow in its Supplementary Submissions regarding each of 
the Issues. 

 The RFP process was undermined by an apprehension of bias and the AHS COI 
Plan did not mitigate this 

[50] DL stated that the test for a reasonable apprehension of bias is: 

What would an informed person, viewing the matter realistically and practically -- and having 
thought the matter through -- conclude.  Would he think it is more likely than not that the 

decision maker, whether consciously or unconsciously, would not decide fairly.7 

[51] DL stated that, in the administrative law context, if even a single adjudicator is 
disqualified by an apprehension of bias and fails to recuse him or herself, the whole 
proceeding is affected.  It is not necessary to demonstrate that the biased member’s vote was 
a factor in the outcome.8 

[52] In summary, DL stated the following regarding its concerns about pre-judgment, 
conflict of interest and bias: 

(a) Before the RFP process began, Sonic had been “ranked as the provider with 
the highest fit” by a market assessment prepared for AHS by a consulting firm 
from Boston, called the Boston Consulting Group, which study was not 
disclosed to DL by AHS in the course of the procurement; 

(b) At the inception of the RFP process, the Official Administrator of AHS resolved, 
among other things, that the current DL contract is “not constructed in the best 
interests of AHS”; 

                                                

7 Committee for Justice and Liberty v. Canada (National Energy Board), [1978] 1 S.C.R. 369, p. 394. 
8 Rainbow Beach Developments Inc. v. Parkland (County), 2013 ABCA 205 at paras. 12 and 13. 
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(c) Initially, AHS relied on its standard form conflict of interest declaration (based 
on its Conflict of Interest Bylaw) for the purposes of assessing conflict of 
interest of its evaluators, Core Team members and Blue Ribbon Group. This 
required that no evaluator or member have any conflict of interest. The process 
followed by AHS in this case allowed individuals with declared conflicts of 
interest to participate in evaluation team meetings and decision making; 

(d) AHS adopted a COI Plan intended to identify conflicts of interest and bias. This 
was designed to eliminate some individuals with conflicts of interest or biases 
from serving as evaluators or Core Team members but to allow others with 
conflicts of interest or biases to serve under a mitigation strategy; 

(e) It is under this COI Plan that individuals who had declared conflicts of interest 
or bias were permitted to be evaluators or members of the Core Team if they 
were deemed to have special expertise or knowledge; 

(f) A large number of evaluators were drawn from the UAH and RRLs, both of 
which had conflictual histories with DL.  A number of individuals who were AHS 
contract managers in relation to the Consolidation Agreement had roles as 
project sponsors and Core Team members. At least one team lead and 
evaluator was also an AHS contract manager for the Consolidation Agreement. 
This was problematic because AHS’s official view was that the Consolidation 
Agreement was not constructed in the best interests of AHS and because each 
of these individuals would have been involved in negotiations with DL around 
contractual issues; 

(g) A small number of evaluators had been dismissed from employment by DL; 

(h) AHS did not abide by the terms of its own COI Plan which required that: 

(i) decision making be by consensus - AHS abandoned a consensus 
decision making approach, allowing each evaluator a vote; 

(ii) team leads have a “largely administrative role” - team leads selected 
their teams, were points of contact with the Blue Ribbon Group for their 
teams, and participated in the ranking process; 

(iii) conflicts of interest be disclosed to RFP participants - conflicts of 
interest were not disclosed to DL; 

(i) AHS determined that RFP Solutions would not be present for the evaluation 
process and restricted the role of RFP Solutions to that of a paper review only; 

(j) The evaluation process had many components in it where individuals with 
special expertise and knowledge could have significant influence: 

(i) each evaluation team selected the requirements of the RFP that it 
would evaluate; 

(ii) the evaluation teams (excluding finance) were not given a specific set of 
response expectations to score proposals, but developed and applied 
their own; 
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(iii) there were “cross pollination” meetings between teams, meetings 
between team leaders, meetings with or involvement with Blue Ribbon 
Group Members (none of which appear to have been documented, at 
least in the materials disclosed by AHS); 

(k) The COI Plan failed to take into account the uneven impact that an individual 
with a conflict of interest could have on an evaluation team. No source 
documentation has been produced that evidences implementation of the 
conflict of interest mitigation strategy at the team and cross pollination level; 

(l) In the final analysis, the decisive factor in ranking the proponents was 
subjective. It was determined on the basis of the Good Fit Question; 

(m) Scoring did not have to match ranking. Approximately 50% of the evaluator 
rankings did not have alignment between the technical scores given and the 
forced ranking provided. Had the technical scores been used, rankings would 
have changed; 

(n) Where evaluator comments might have explained the variance between 
scoring and ranking, the comments frequently revealed an apprehension of 
bias or did not substantiate the outcome in a way that was connected to the 
Proponent’s submissions and due diligence activities; 

(o) The collated comments of the evaluation teams include statements that reveal 
prejudice and create an apprehension of bias. 

[53] Regarding the COI Plan and its implementation and monitoring, DL stated: 

89. The earliest document relating to conflicts of interest in AHS’s materials is a covering 
memorandum attached to the Conflict of Interest Certification and Confidentiality 
Acknowledgement.  It states:  

Provided that the COI/NDA has been completed, signed and returned and that no 
conflict of interest has been identified by the Participant in connection with the 
COI/DDA, the documentation pertaining to this Procurement initiative will be provided, 
as required for your review and approval. [Emphasis added]  

90. The form of Conflict of Interest Certification and Confidentiality Acknowledgement attached 
to the memorandum provides:  

The undersigned has reviewed AHS’s Conflict of Interest Bylaw (the Bylaw) and hereby 
declares that the undersigned is not in a Conflict of Interest position (as such term is 
defined in the Bylaw) relating to the Procurement Initiative.….[Emphasis added] 

91. This direction in the September 23, 2013 memorandum was not followed, as individuals 
with declared conflicts of interest were allowed to participate in the RFP evaluation process, as 
reflected in the COI Plan. The template document contemplates that no one with a declared 
conflict of interest would participate in the process, but at some point this approach changed, 
as reflected in the COI Plan. It appears as though the certification document may have been 
revised for certain individuals who declared conflicts and participated. However, AHS has not 
disclosed the individual Conflict of Interest Certification and Confidentiality Acknowledgement 
forms in either completed or redacted form. 

… 
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94. Although AHS has contended that the COI Plan applied to all proponents, DL is the only 
proponent named in it. It is clearly focused at DL.  

95. AHS has not produced documentation that would show:  

• that AHS properly reviewed and documented each individual’s circumstances to 
reflect any actual or perceived conflicts;  

• the nature of any declared conflicts under the COI Plan;  

• that the Conflict of Interest Certification and Confidentiality Acknowledgement forms 
were appropriately updated as contemplated;  

• that conflicts were always declared at team meetings;  

• that there was any protocol for declaring conflicts in cross pollination meetings, 
meeting between team leads and meetings or involvements with the Blue Ribbon 
Group.  

96. The documents disclosed by AHS demonstrate that critical elements of the COI Plan were 
not followed, including:  

(a) The requirement that consensus based evaluations be used such that no one 
person has an individual vote. In fact, each evaluator had a vote. 

(b) The requirement in the COI Plan that team leads not have more than an 
administrative role. In fact, the team leads selected their teams, met with other team 
leads in relation to the evaluation, were conduits of information from reference calls to 
their team, interacted with members of the Blue Ribbon Group and had a vote on the 
final result. No documentation has been produced that would establish that the team 
leads played a “largely administrative role.” 

(c) The requirement of disclosure of actual or perceived conflicts “to all RFP 
participants and decisions makers along the chain from start to finish.” In fact, no 
disclosure was or has been made to DL or this Panel of actual or perceived conflicts or 
biases. 

97. The [COI Plan] suggests that AHS would ensure there is not an “overabundance” of those 
with conflicts relative to the whole. It states that if more than 50% of the total number of 
participants have conflicts, AHS “may want to still re-consider some people and replace them 
so that the numbers are not skewed in that way”. No source documentation has been produced 
to demonstrate that there was compliance with this. In any event, the suggestion that there 
would not be a problem as long as 50% or less of the people involved had conflicts is 
disturbing. Any presence of conflict or bias is a problem for the integrity, transparency and 
objectivity of the process. 

… 

100. The COI Plan does not properly take into account the potential influence that an individual 
with a declared conflict could have on the process as a whole. AHS and [RFP Solutions] have 
tried to justify the process by pointing to the large number of people involved and the broad 
distribution of those with conflicts, but the process does not properly address the fact that 
individuals with declared conflicts could still have had significant influence on other evaluators, 
both in their own teams and on other teams during the “cross-pollination” process. 
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[54] DL also stated that there is evidence of conflicts of interest and the apprehension of 
bias in the RFP process: 

112. Documentation released by AHS is unclear about how many individuals with identified 
conflicts of interest that AHS permitted to participate in the RFP evaluation process. One 
document shows 5; another suggests as many as 14. 

113. On January 20, 2015, AHS finally released the names of the evaluators and the names of 
the Core Team to DL’s counsel. Jason Pincock has reviewed the names and confirmed that a 
significant number come from the UAH and the RRLs, as had been anticipated in DL’s original 
brief, providing substantiation for the concerns originally expressed by DL at pp. 17 and 18 and 
Schedule A in its November 25, 2014 Brief. In addition, a number of evaluators were not only 
former employees of DL; at least 3 were in fact former employees of DL that had been 
terminated by DL. Four key players in the process were in fact managers of the DL contract 
and negotiators in relation to that contract. 

[55] DL also noted that a member of the Blue Ribbon Group, Robert Michel, was affiliated 
with Sonic through previous committee work, creating a reasonable apprehension of bias due 
to the Blue Ribbon Group’s advisory role in the RFP process. 

[56] DL noted that there are no copies of actual conflict of interest declarations made under 
the Conflict of Interest Plan, nor was disclosure made during the procurement process of 
names of the individuals who had conflicts of interest but were still permitted to participate in 
the evaluation process.  In addition, documents relied upon by RFP Solutions were not 
produced to either DL or the Panel. 

 The RFP process was undermined by a faulty evaluation process 

[57] In summary, DL stated: “Between April 1 and July 18, 2014, AHS systematically 
transformed a reasonable and evidence-based RFP process into an arbitrary, subjective and 
deeply flawed popularity contest.  AHS’ actions in implementing the evaluation methodology 
damaged the integrity of the process beyond repair, so that the outcome is justifiable on no 
sound principle of procurement.” 

[58] Further, DL stated: 

137. The original design of the RFP anticipated Proponents submitting comprehensive 
information, and objective evaluators analyzing and scoring that information to generate an 
informed ranking. What actually happened was that AHS changed the evaluation methodology. 
The change was fatal when, in a single stroke, AHS severed the scoring from the ranking and 
turned a subjective question into the sole ranking criterion. AHS continued its campaign by 
engineering information disconnects, meaningless ranking averages, opportunities for 
widespread subjective influence and inappropriate flexibility for evaluators. Such faults in 
methodology destroyed any integrity and credibility this RFP process might have had.  

138. In the morning of April 1, 2014, DL was arranging for couriers to deliver its written 
Proposal by 2 p.m., after having spent hundreds of thousands of dollars and hours in its 
preparation. DL expected 10 qualified teams to evaluate its Proposal on its merit and its 
content, and to use a logical scoring process to assess the granular requirements, which would 
then translate into a ranking.  

139. At 9:20 a.m. on April 1, 2014, AHS issued an addendum [Addendum 11] to the RFP “for 
clarity and transparency only.” Addendum 11 detached the scoring from the ranking and made 
the overall impression criterion the sole ranking question. In doing so, AHS relegated the 
substantive granular evaluation to irrelevant “background” and elevated an ambiguous and 
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entirely subjective question into the sole foundation for the selection of a proponent to 
negotiate a $3 billion contract.  

[59] DL stated that the fundamental failures in the RFP process were as follows: 

o AHS rendered the scoring system irrelevant by severing the Good Fit 
Question from scoring and promoting it to the sole ranking system 

[60] DL stated that AHS rendered the 213 RFP requirements irrelevant when it issued 
Addendum 11, which DL stated introduced the Good Fit Question. 

[61] In addition, DL stated: 

153. The Second Interim Report of [RFP Solutions] shows that in approximately 50% of the 80 
individual rankings the granular scoring in fact did not back up the ranking. It also 
demonstrates that, in those 40 misaligned rankings, the comments that were theoretically 
supposed to explain the misalignment were either based on past personal experience – rather 
than on the Proposals and evaluation activities – or demonstrated a closed mind. 

o AHS allowed incomplete or improper considerations to drive the ranking 
by interfering with information flow between Proponents and the 
evaluators 

[62] DL took the position that AHS failed to ensure that evaluators received and used the 
information they needed.  DL took the position that, due to AHS’ withdrawal of the clarification 
questions, its allowance of evaluators to submit ranking before due diligence was complete 
and use of past personal experience in the evaluation of a forward-looking proposal. 

o AHS made the distinction among 1, 2 and 3 statistically meaningless by 
averaging ranks 

[63] DL stated: 

179. When Addendum 11 severed the link between granular scoring and ultimate ranking, the 
statistical foundation for the selection of the preferred proponent was also severed. Using 
averages to determine a 1-2-3 ranking cannot be valid in this case.  

• It is one thing to use averages to determine scores spread out across hundreds of 
RFP requirements and 13 teams, and then translate a 1-2-3 ranking from the scores.  

• It is quite another to ask for 1-2-3 rankings, average those at two cumulative levels, 
and determine the outcome of a $3 billion contract on that.  

180. The evidence is that CPSM averaged 80 rankings – 1, 2 and 3 – from 80 individual 
evaluators on the 12 technical Evaluation Team to create 12 team averages (the Finance 
Team determined its ranking by its own scoring method). Then AHS, in turn, averaged the 13 
averages from all 13 teams to come up with a further average (down to two decimal points) – 
essentially, an average of averages. The final average from the 1-2-3 rankings for each of the 
three Proponents was held out as the final ranking. 

181. Dr. Harley, the psychometrics expert engaged for DL, states in relation to the averages (or 
means):  

… an indication of data variability (eg., standard deviation) should have also been 
reported as well as statistical comparison of the means. As the mean scores are so 
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fraught with error, steps should have been taken to ensure that the highest mean score 
was truly the highest and that any differences between the three vendor score were 
real and simply not an artifact of sampling or some other type of error. 

182. The invalidity of the rank averaging was exacerbated by the two levels of averaging. Any 
meaningful distinctions in ranking that may have existed at the individual level were erased 
when the 13 team averages were, in turn, averaged. In essence, the numerical “dumbing 
down” of the evaluation occurred not once but twice.  

183. AHS purported to avoid such a result. In the slide deck accompanying Mr. Iskiw’s 
statutory declaration is this statement:  

A ranking methodology that takes into account the big picture question – while also 
being backed up by granular scoring and commentary – is the best way to ensure the 
most appropriate decision is reached for AHS rather than a vendor being selected 
because of potentially a small margin of extra points or scores. [Emphasis added]  

184. The disproportionate impact of individual evaluators is especially troubling when 
combined with the knowledge that  

• 50 percent (40) of the 80 rankings did not align with the scoring; and  

• Of the 40 that did not align, the comments demonstrated subjectivity, past personal 
experience and a closed mind. 

185. [RFP Solutions] understated the problem when [RFP Solutions] advised (in [its] Final 
September 19 report) that there “does not appear to be a clear overall concurrence between 
individual evaluators and the final outcomes.” 

o AHS created a ground shift between the pencil and pen stages by 
fostering opportunities for inappropriate influence on evaluators 

[64] DL stated: 

The Blue Ribbon Group, the Core Team, CPSM and the Team Leads all played instrumental 
roles in moving the evaluators through the methodology and were in a position to exert 
influence over or intervene in the evaluation. 

The events that took place between pencil and pen stages were the “Due Diligence” activities: 
the Clarification Questions, the Site Visits, the Reference checks and the Proponent 
Presentations. It is perhaps no coincidence that the Due Diligence activities were the parts of 
the evaluation process in which the Core Team, the Team Leads, the Site Visit Team (made up 
of Core Team and Team Lead members), CPSM and the Blue Ribbon Group wielded 
opportunity to influence. 

The pencil ranking was based on the written Proposals. The pencil phase “favoured” the more 
detailed Proposals (DL’s Proposal was very detailed). 

Then there was a “shift” from pencil to pen ranking and Sonic then emerged as #1. 

The Blue Ribbon Group 

Without the benefit of earlier iterations of their Terms of Reference or the minutes from their 
meetings, the Blue Ribbon Group’s role in the RFP is somewhat mysterious. They are 
characterized in the Northern Hub Report as “an arm’s length group of external experts 
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independent of AHS … to advise and provide guidance on the process.”  However, the Blue 
Ribbon Group also: 

• Was free to provide individual comments and advice at all times in the RFP process. 

• Were assigned to individual evaluation teams as experts and could “delve” into 
particular areas with the Team Leads and Core Team “on a direct basis” as needed. (It 
is unknown who the Blue Ribbon Group members are or which Blue Ribbon Group 
member was assigned to which team). 

• Met with the Finance Team twice. 

• Could request advice from participants in the RFP, AHS management, Team Leads or 
the Core Team. 

• Provided advice into the final documentation. 

• Appeared to have input both as the Core Team advised the Executive Leadership 
Team, and as the Executive Leadership Team advised the Official Administrator. 

• Provided independent recommendation on the final selection. 

… 

The Core Team 

192. The Core Team’s role was pervasive throughout the entire RFP from issuance of the RFP 
to evaluations to ratification. Among other things, the Core Team:  

• Was “responsible for major decisions and oversight.” 

• Engaged in discussion with persons where the nature of a declared conflict was a 
current one and deemed significant. 

• Received aggregate pencil scores and rankings after April 25. 

• Were the only people to look at the responses to all the Clarification Questions. 

• Led the listed Reference calls. 

• Were the only participants (except perhaps the Blue Ribbon Group, though that is 
unknown) in the additional Reference calls. The information from the additional 
Reference calls was not shared with evaluation teams. 

• Included three of its members on the 8-member Site Visit Team. 

• Interpreted the team recommendations. 

• Reviewed advice from the Blue Ribbon Group. 

• Made the recommendation and prepared the Briefing Note for the AHS Executive 
Leadership Team. 



Page 20 

 
14144460.2 

CPSM 

193. CPSM’s role in the RFP included:  

• Developing methodology and principles. 

• Generating the evaluation materials. 

• Participating as stewards on each Evaluation Team. 

• Facilitating the Clarification Questions. 

• Following up as applicable where the scoring did not align with the ranking. 

• Reviewing final results review sessions for comments, and interviewing the “outliers” 
from the pen scoring and ranking. 

• Involvement in follow up calls with [RFP Solutions]. 

• Selecting the fairness advisor and limiting [its] scope. 

• Selection the material for [RFP Solutions] to review. 

Team Leads 

194. In addition to playing an administrative role to arrange for and chair meetings, etc., Team 
Leads:  

• Selected the members of their own team. 

• Received a copy of the non-compliant Mayo Medical Labs proposal. 

• Reviewed the consolidated questions document prior to listed Reference calls taking 
place, and were invited to listen in on the listed Reference calls. 

• Participated in “cross pollination” with other Team Leads, both formally and on an “ad 
hoc” basis. 

• Five of them participated on the 8-member Site Visit Team. 

o AHS diluted the rationality of the evaluation by giving the evaluators 
undue flexibility and engineering their assessment of the RFP 
requirements to be inconsistent 

[65] DL stated: 

197. One might think that granular scoring of the 213 RFP requirements would have required a 
comprehensive and consistent evaluation structure. To the contrary, CPSM shied away from a 
“rigid evaluation structure,” and AHS characterizes the “choose your own evaluation” approach 
as a positive thing.  

Each Team Chose Which RFP Requirements To Evaluate  

198. Each of the 12 technical evaluation teams chose which RFP requirements they wished to 
evaluate. They also chose, for each selected requirement, whether they weighted it as a 
Priority 1 or a Priority 2. 
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… 

Each Of The 13 Teams Developed Their Own Response Expectations 

 The RFP process was undermined by the exclusion of transition costs from the 
evaluation 

[66] DL stated that in the course of AHS’ financial evaluation during the RFP process, 
certain costs were excluded or zeroed out, including transition costs.  DL stated that the 
financial evaluation team noted that significant costs had been excluded that would need to be 
part of an affordability determination but that, despite this, AHS documents describe the 
selection of Sonic as “economically viable, financially sustainable.”  DL took the position that 
AHS’ actions in selecting Sonic as its exclusive negotiating partner is unreasonable in the 
absence of an analysis of the significant costs that had been excluded.  Furthermore, DL took 
the position that AHS’ decision to negotiate with Sonic exclusively is unreasonable, as AHS 
planned to stand by this decision regardless of what may be revealed in the course of due 
diligence and negotiations.  DL stated: 

216. Contrary to the submissions of AHS, transition costs were a required component of the 
RFP process and subject to evaluation by the financial evaluation team. 

217. The Finance Team noted in its analysis of the evaluation process  

This analysis is not a value for money comparison or affordability measure - it cannot 
be compared to current costs or budget that may be available - significant costs have 
been excluded that would need to be part of a subsequent affordability determination. 

218. Amongst the exclusions applied by the financial team were “Any costs payable by AHS to 
exit the existing DynaLIFE arrangement.”  Further, the September 25, 2014 Northern Hub 
Laboratory Services Details and Recommendation Report prepared by AHS cautioned  

A number of issues with potential financial consequences were deferred to “due 
diligence”. As a result, there may be consequential discoveries during negotiations that 
may impact final pricing. 

219. [RFP Solutions] recognized this caution and noted:  

… AHS should continue to monitor the impact of any pricing negotiations on the Net 
Present Cost (NPC) that was used to determine the Proponent’s evaluation score and 
Rank for Selection purposes.” 

… 

224. A key source of AHS’s difficulties in this regard is that it “zeroed out” the transition costs” 
because DL had refused to provide them to AHS in the midst of the on-going RFP process. In 
doing so, it failed to recognize  

• DL’s rights to maintain confidentiality with respect to its commercial information  

• DL’s knowledge of its own operating costs was not attributable to AHS but was a 
legitimate and natural incumbent advantage.  

225. AHS could have included, but chose not to, an estimate of the acquisition costs of DL as a 
going concern, even though recent publicly disclosed Canadian transactions of a similar scale 
were available for reference (CML Healthcare, BC Biomedical Laboratories). Further, AHS had 
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relevant knowledge from the acquisition of Calgary Laboratory Services in 2006. The inclusion 
on an estimate of cost was not dependant on an estimation of cost from DL as AHS has stated 
in its Brief.  

 AHS’ failure to make timely disclosure has undermined the fairness of the 
Appeal process and continues to do so now; lack of documentation in critical 
activities has undermined the objectivity of the RFP process and ultimately its 
fairness 

[67] DL stated that it made appropriate requests for information and documentation, which 
requests AHS denied.  DL stated that since this Panel has declined to remedy this unfairness, 
the process of this Appeal breaches the duty of fairness owed to DL and, as such, DL 
proceeded to participate in the Appeal process under protest. 

[68] DL submitted that AHS’ duty of fairness to DL in this Appeal process includes 
adequate disclosure.  DL stated that AHS has not provided adequate disclosure and, as such, 
the principles of transparency and objectivity have been undermined.  In particular, DL stated 
that AHS has: initially refused to provide documents requested by DL and later produced 
those documents as part of AHS’ submissions; failed to make adequate disclosure of certain 
key documents and information at all; provided redacted information, when there appears to 
be no consistent principled basis for the redactions (i.e. redaction to avoid providing DL with 
information that may assist its case); and delayed disclosure of certain key information to the 
prejudice of DL. 

DL’S ORAL ARGUMENT AND EVIDENCE 

[69] In its oral argument at the hearing of the Appeal, DL noted that this was a high value 
RFP for critical laboratory services.  DL stated that AHS had a duty to follow process, to be fair 
and to be reasonable, which duties it breached.  DL stated that AHS did not meet the standard 
imposed by its own Competitive Bid Policy, its fairness monitor, administrative law or 
procurement law, which rendered the RFP process a failed process and warrants cancellation 
of the procurement process. 

[70] DL’s oral argument focused mainly on Addenda 4 and 11 to the RFP and the COI 
Plan.  Addendum 4 to the RFP addressed the involvement of Alberta Investment Management 
Corporation (“AIMCo”).  Addendum 11 was provided to the Proponents five (5) hours before 
the closing of the RFP and allegedly changed the scoring criteria for the evaluators of the 
RFP.  DL contended that the COI Plan was not sufficient to manage conflict as evaluators 
came from the UAH and RRL (fifty-seven (57) individuals came from those two (2) places).  
DL stated that these 57 evaluators had a history of animosity and competition with respect to 
DL.  DL also presented oral argument regarding AHS’ prohibition of DL’s use of AHS or former 
AHS references, the involvement of the Blue Ribbon Group in the evaluation process, and 
took the position that DL acquiesced to certain aspects of the RFP process under pressure, 
but that this did not amount to a waiver of its right to this Appeal. 
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Jason Pincock 

[71] Jason Pincock, Chief Executive Officer for DL, appeared as a witness for DL. 

[72] Mr. Pincock expressed concern regarding DL’s lack of ability to use DL’s educational 
or research relationships or clients as references due to section 3.10 of the RFP.  Mr. Pincock 
stated that he specifically asked Blaine Iskiw, Executive Director, Corporate and Clinical 
Support Contracting for AHS, if DL could use anyone related to AHS, the former Capital 
Health Region or UAH as references, and Mr. Iskiw confirmed that DL could not. 

[73] Mr. Pincock also expressed concern regarding AHS’ arrangements with AIMCo, DL’s 
landlord.  It was Mr. Pincock’s position that section 17.1 of the RFP was clear that the 
Proponents were responsible for finding, building and financing the Northern Hub.  Mr. 
Pincock stated that DL was working with AIMCo to fulfill this section of the RFP and was 
awaiting an exclusivity agreement with AIMCo when AIMCo contacted DL to advise that 
AIMCo had been contacted by AHS.  AIMCo advised DL that it could no longer enter into an 
exclusivity agreement with DL, as AIMCo had been selected by AHS as the financier of the 
Northern Hub project, which was then communicated to all Proponents.  Mr. Pincock stated 
that DL lost its competitive advantage as a result of this action of AHS. 

[74] Mr. Pincock also expressed concern regarding the lack of consideration of transition 
costs, which DL was lead to believe would be considered and which AHS did not consider, as 
stated in the reports of RFP Solutions. 

[75] Mr. Pincock stated that during the RFP process, DL was judged against past practice 
rather than its response to the RFP itself.  Mr. Pincock stated that under DL’s current 
agreement with AHS, DL provided the background logistical infrastructure for movement of 
testing, while UAH did all academic, educational and esoteric testing.  DL’s testing was 
restricted to high volume routine testing. 

[76] Mr. Pincock advised that the point of the LabCorp visit was to show evaluators what 
would be put in place if DL was successful on the RFP.  Mr. Pincock reviewed the concerns 
set out in Dr. David Mador’s Statutory Declaration and advised the Panel that during the site 
visit to LabCorp, there was a GPS failure that guided the team to the wrong address, that the 
reason that DL took as many notes as AHS was in order to ensure that follow-up questions 
would be answered, and that LabCorp representatives referred to DL as DynaCare Kasper 
because this is still the DL brand that is used in the United States and in Ontario. 

[77] Mr. Pincock stated that it was as though Dr. Mador was present at the LabCorp site 
visit to seek evidence to support some pre-determined outcome, as the tone of questions was 
very challenging and he asked very pointed questions.  Mr. Pincock stated that Dr. Michael 
Mengel’s demeanour during the LabCorp site visit was very similar to Dr. Mador, in that Dr. 
Mengel was confrontational and challenging. 

[78] Mr. Pincock alleged that there was bias amongst the evaluators, as some evaluators 
came from UAH or were former employees of DL, having animus against DL and that these 
evaluators used this past experience with DL to influence their comments and decisions.  
Counsel for DL reviewed for the Panel the evaluators’ comments where the evaluators’ prior 
knowledge of DL was considered. 
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[79] Mr. Pincock also raised concerns regarding the composition of the Blue Ribbon Group, 
which he stated provided advice and delved into various committees.  Mr. Michel was a 
member of the Blue Ribbon Group and had previously been a member of an advisory board 
for a subsidiary of Sonic in the United States. 

[80] It was Mr. Pincock’s position that the people involved in the evaluation process should 
have come from Calgary or Lethbridge or from the group of AHS’ 90,000 employees who did 
not have a direct conflict with, or animosity against, DL. 

[81] Counsel for DL noted that Mr. Iskiw allowed evaluators to submit their scores early, 
before the final remaining information in the RFP was circulated to the evaluators. 

[82] On cross-examination, Mr. Pincock stated that he did not review Addendum 11 closely 
upon receipt, as he thought it was for clarification purposes only, as was stated in the email 
which contained the Addendum, sent by AHS.  

Dwight Harley 

[83] DL presented expert evidence from Dwight Harley, a psychometrician.  Dr. Harley was 
asked to look at the Good Fit Question.  Dr. Harley stated that the Good Fit Question was 
ambiguous and that “good fit” has several different meanings.  Upon cross-examination, Dr. 
Harley admitted that he did not consider whether there were any other instructions or briefing 
sessions given to the evaluators to assist them in determining what “good fit” would mean in 
these circumstances. 

Michael Asner 

[84] Michael Asner was presented by DL as a procurement expert.  Mr. Asner ran RFP 
processes for the Government of Ontario, operates a consulting business working for public 
agencies in North American and has worked in the procurement area for twenty-five (25) 
years.  Upon review of the procurement process at issue in this case, Mr. Asner came to three 
conclusions. 

[85] First, Mr. Asner stated public procurements are competitive processes which must be 
conducted in a fair, open and transparent manner and must have evaluation questions, 
benchmarks, expectations and a scoring rubric.  Mr. Asner stated that the ranking exercise as 
executed by AHS was not a valid public procurement process, as each of the evaluators’ 
opinions in terms of the Good Fit Question could not lead to a valid process. 

[86] Second, Mr. Asner stated that Addendum 11 changed the game, as AHS went from 
ten (10) evaluation factors and asked evaluators to simply evaluate the Proponents with one 
broad question.  Mr. Asner stated that, in his opinion, it was unfair of AHS to change the 
evaluation process five (5) hours before the RFP proposals were due from Proponents. 

[87] Third, Mr. Asner stated that, without transparency, there can be no fairness.  In his 
opinion, there was no transparency in the RFP process at issue. 

[88] Mr. Asner stated that it is a best practice to have a small group of evaluators, perhaps 
five (5) to ten (10) evaluators.  Mr. Asner advised that he has never witnessed a process with 
over one hundred (100) evaluators, which was the case in the RFP process at issue.  Mr. 
Asner stated that the more evaluators you have, the more people you have to manage and it 
can be difficult to control and difficult to determine whether the process was inherently fair.  
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Mr. Asner advised that when he runs an RFP process, he requires the commitment of every 
evaluator and does not permit attrition unless there is a significant illness.  Mr. Asner stated 
that conflicts of interest, or perceived conflicts of interest, should not be tolerated and great 
steps should be taken to eliminate conflicts. 

Jon Havelock and Peter Sekulic 

[89] Jon Havelock and Peter Sekulic, fairness monitors, were presented by DL as experts 
in fairness monitoring.  They presented evidence on their two (2) reports evaluating the 
fairness of the RFP process at issue. 

[90] Mr. Havelock and Mr. Sekulic set out, in their opinion, the difference between public 
and private procurement processes.  Mr. Havelock and Mr. Sekulic stated that a public 
procurement is all about the public good and that there is a huge due diligence requirement in 
such a process. 

[91] They stated that a fairness advisor should have been engaged throughout the entire 
RFP process.  In the RFP process at issue, the role of RFP Solutions gravitated between 
monitor, advisor and auditor and that RFP Solutions was not engaged in the entire process. 

[92] Mr. Havelock and Mr. Sekulic commented on Addendum 11, which, in their opinion, 
allowed a qualitative question to override the entire process, making the evaluation process 
purely subjective.  Mr. Havelock and Mr. Sekulic stated that this resulted in 50% of the 
evaluators having a different final score than their original ranking, for no justifiable reason. 

[93] Mr. Havelock and Mr. Sekulic commented that AHS had set a threshold allowing 50% 
of evaluators to have a conflict, which, in their opinion is an extremely high number.  Mr. 
Havelock and Mr. Sekulic stated that best practice dictates that there should be no conflicts 
with the evaluators at all. 

[94] Mr. Havelock and Mr. Sekulic stated that they have never witnessed so many 
evaluators involved in one process and that the number of evaluators in any given RFP 
process should be minimal to avoid cross-pollination issues. 

[95] Mr. Havelock and Mr. Sekulic commented on, what they characterized as anti-
incumbent, steps that were taken throughout the RFP process, which included the lack of 
consideration of transition costs, the inability of DL to use references from its client, AHS’ 
request for DL to disclose confidential information, clarification questions that were sent out 
and then withdrawn, and Addendum 4, which eliminated a competitive advantage of DL.  It 
was the opinion of Mr. Havelock and Mr. Sekulic that AHS went too far if it was trying to level 
the playing field between the Proponents, to the point that AHS was unfair to DL.  Mr. 
Havelock and Mr. Sekulic stated that they have never come across a RFP process with so 
many deficiencies. 
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DL’S CLOSING SUBMISSIONS 

[96] In its closing submissions, DL stated that the fairness principles set out in the reports 
of RFP Solutions are the principles that reasonably should have guided this process.  It is DL’s 
position that it has proven, on a balance of probabilities, that these fairness principles were 
breached by AHS in the RFP process: 

(a) conflict of interest: all evaluators should have been proponent agnostic; 

(b) Addendum 11: issued hours before the closing; allegedly provided for clarity; 
AHS knew that the RFP would be clarified back in January and waited until five 
(5) hours before closing to issue it; 

(c) evaluation process: granular scoring did not align with the ranking submitted, at 
times without any reason; and 

(d) transition costs: there is no clarity as to what actually happened with respect to 
transition costs, as: 

(i) Mr. Iskiw says they were included; 

(ii) Mr. Prasad says they were not; 

(iii) Mr. Pincock testified that he did not know that transition costs were not 
included; 

(iv) RFP Solutions stated that it was fair to exclude them. 

[97] DL submitted that the appropriate remedy is to cancel the procurement, and that to not 
cancel this procurement will harm the public interest.  DL contended that if this procurement is 
allowed to stand, the reputation of Alberta will be damaged. 

[98] DL submitted that this is clearly a public procurement.  In public law, it is not correct 
that DL has to prove that a breach of a duty of fairness caused them to lose, as one cannot 
prove this.  If the fairness of the process is impaired, that is the end of the matter and the 
process is void.  DL submitted that the same is true with respect to reasonable apprehension 
of bias.  If there is a reasonable apprehension of bias present, which DL submitted there is in 
this case, then the process is void. 

[99] DL argued that it had limited ability to object, given that DL had everything to lose in 
this process, being the incumbent.  DL’s position was that it was permitted to “wait and see,” 
as the appeal mechanism in the process could be used at any time during the process or at 
the conclusion of the process. 

[100] Upon completion of the Appeal Hearing, DL provided additional written submissions to 
the Panel on March 6, 2015.  In these additional written submissions, DL stated that the case 
before the Panel is one where the principle of “unfairness results in invalidity” applies, as this 
is not a case of “technical irregularity” or “inconsequential, trivial or technical matters.” 
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AHS’ WRITTEN SUBMISSIONS 

Duty of Procedural Fairness 

[101] AHS agreed that the Proponents were entitled to procedural fairness in the RFP 
process.  AHS agreed that a duty of procedural fairness applies to the procurement process, 
but stated that the existence of a duty of fairness does not determine what requirements will 
be applicable in a given set of circumstances, as those requirements are to be decided in the 
specific context of each case considering all of the circumstances. 

[102] AHS stated that the following factors are relevant to determining the content of the duty 
of fairness: 

(a) the nature of the decision being made and process followed in making it; 

(b) the nature of the statutory scheme and the terms of the statute pursuant to 
which the body operates; 

(c) the importance of the decision to the individual or individuals affected; 

(d) the legitimate expectations of the person challenging the decision; and 

(e) the choices of procedure made by the agency itself.9 

[103] AHS noted that the above list is not exhaustive and that procedural fairness also 
requires that decisions be made free from a reasonable apprehension of bias by an impartial 
decision maker.10  AHS, however, did not provide submissions in its written materials 
regarding what the duty of fairness requires in the context of this particular case.  AHS noted, 
however, that there is a duty for AHS to be fair and consistent in the assessment of tender 
bids and that all bidders must be treated fairly and equally.11  AHS further stated that it had an 
obligation to ensure that its previous relationship with DL did not create any bias, whether real 
or perceived, and that relevant information was available to all Proponents, so that DL, the 
incumbent, was not placed in an unduly privileged class separated from the other 
Proponents.12  AHS stated that it was required to treat DL in the same way as all the other 
Proponents, as DL enjoyed no special status at law on account of its incumbency.13  AHS 
further stated that it had an obligation to ensure that there was a level playing field for all the 
Proponents by providing access to the critical project related information that was held by DL, 
to reduce any natural advantage of DL.14 

[104] In addition, at Tab 2 of AHS’ Supporting Materials, the six principles of fairness 
adopted by RFP Solutions in their evaluation of the process are set out, which include 
transparency, integrity, equality, neutrality, consistency, compliance, and objectivity.  The 
overall “Test of Fairness”, as stated by RFP Solutions, is whether the process is fully 

                                                

9 Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817 at paras. 21 to 28. 
10 Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817 at para. 45. 
11 Martel Building Ltd. v. Canada, 2000 SCC 60 at para. 88. 
12 Alcohol Countermeasure System Corp. v. RCMP, [2014] C.I.T.T. No. 49 at para. 47. 
13 Martel Building Ltd. v. Canada, 2000 SCC 60 at para. 116. 
14 Re Tactical Technologies Inc., [1998] C.I.T.T. No. 24 at para. 43. 
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documented and able to withstand any degree of scrutiny, and the documentation provides 
substantive support to decisions made. 

[105] AHS disputed each of the Allegations and contended that the RFP process was 
rigorous and fair.  AHS stated that this contention is supported by the reports of RFP 
Solutions.  AHS took the position that the opinions of DL’s experts are inadmissible as 
evidence and the reports of RFP Solutions do not raise any serious issues regarding the 
validity of the RFP process.  In addition, AHS argued that the RFP, at section 4.13, expressly 
stated that no “Contract A” is created by virtue of the procurement process and that, therefore, 
the RFP does not give rise to any Contract A based tendering law duties, or any other legal 
obligations arising out of any contract or collateral contract. 

Standard of Review 

[106] AHS stated that the standard of review for issues of procedural fairness is correctness, 
including allegations of bias, and that the Panel should withhold relief if any error of AHS was 
purely technical and resulted in no substantial wrong or miscarriage of justice.15  AHS 
submitted that, to the extent that DL asks this Panel to substitute its own views for the scores 
of the evaluators, the evaluators should be accorded a large measure of deference, such that 
the Panel should only interfere with the findings of the evaluators if the evaluation was 
unreasonable.16 

Response to the Allegations raised by DL 

[107] It is AHS’ position, in general, that DL did not raise its concerns or protest soon enough 
during the RFP process itself.  AHS took the position that DL waited until after the 
unfavourable result of the RFP process to complain.  AHS stated that DL should not be 
entitled to the relief it seeks due to its failure to adequately voice its concerns during the RFP 
process, prior to a decision on the preferred Proponent being made.17  In response to each of 
the Allegations, AHS made the submissions that follow. 

 Requirement for References 

[108] AHS agreed that it advised DL that DL could not use as references employees or 
officials of AHS or of former health regions or employees or officials of UAH.  AHS stated that 
DL communicated to AHS that it understood AHS’ concerns over jeopardizing the process and 
the perception of fairness and that, after some initial communication, DL did not send any 
further communications to AHS regarding DL’s desire to use AHS staff members as 
references.  DL proceeded to submit its references to AHS on July 8, 2014. 

                                                

15 Mission Institution v. Khela, 2014 SCC 24 at para. 79; Canada (Citizenship and Immigration) v. 
Khosa, 2009 SCC 12 at para. 43; Notario v. Canada (Citizenship and Immigration), 2014 FC 1159 at 
para. 27; Sketchley v. Canada (Attorney General), 2005 FCA 404 at paras. 52 to 55; Gillis v. Canada 
(Attorney General), 2013 FC 1202 at para. 41. 
16 Star Group International Trading Corporation v. Defence Construction (1951) Limited, [2014] C.I.T.T. 
No. 51 at para. 26. 
17 263657 Alberta Ltd. v. Banff (Town) Subdivision and Development Appeal Board, 2003 ABCA 244 at 
para. 28. 
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 Site Tour of DL Laboratory 

[109] AHS requested a tour of the DL laboratory, for the other Proponents, due to the 
concerns of other Proponents over the lack of transparency and fairness in the form of an 
inherent bias or advantage in favour of DL.  DL agreed to a brief tour followed by a meeting 
with Mr. Pincock, upon the execution of DL’s Non-Disclosure Agreement by the other 
Proponents.  AHS stated that DL then restricted participants from speaking with staff during 
the tour.  AHS noted that DL, in the Non-Disclosure Agreement, specifically stated that it was 
willing to permit the tour on the terms set out in the Non-Disclosure Agreement.  AHS stated 
that, at no time did DL express a desire to view the other Proponent’s facilities, and noted that 
a request by DL to view facilities of the other Proponents would have been an irrelevant and 
unnecessary request as the purpose of the DL site visit was for the other Proponents to have 
access to information that they did not have which was required to respond to the RFP. 

 Amendments to the RFP regarding AIMCo 

[110] The landlord of the building in which the DL laboratory is situated is AIMCo.  AHS 
stated that it believed that DL’s lease of its premises was going to expire in July 2017 and that 
the new Northern Hub facility contemplated by AHS would need to be operational before 
expiry of the lease.  AHS stated that it determined that there should be no competitive 
distinction or advantage to be evaluated and assessed amongst the Proponents based on site 
selection.  As such, AHS decided to remove this element from the RFP and advised the 
Proponents that site selection would be made by AHS.  AHS then advised the Proponents that 
AIMCo was an entity that the Proponents could choose to retain and work with in connection 
with construction, design and development costing for the purposes of developing RFP 
submissions. 

[111] AHS then stated that each of the Proponents independently chose to work with AIMCo 
for purposes of construction and development costing in connection with the preparation of the 
RFP proposals.  None of the Proponents raised any concerns about this.  To support the 
Proponents in arriving at equitable and viable costing, AHS entered into Rules of Engagement 
with AIMCo, which included confidentiality and conflict of interest provisions. 

[112] AHS stated that it was not privy to or provided with any information on what DL was 
planning with AIMCo, was not advised that DL was working with AIMCo on DL’s RFP proposal 
and, to the best of AHS’ knowledge, AHS stated that AIMCo had not made any commitments 
to DL. 

 Request for “Commercially Sensitive Information” 

[113] AHS stated that on February 20, 2014, it requested information from DL that it believed 
could impact a possible future transition in the areas of leases, staff, equipment and contracts.  
AHS’ intent was to use this information internally for evaluation purposes and would only 
disclose this information to the preferred Proponent upon commencement of due diligence 
and negotiations for transition.  AHS noted that DL refused to provide the requested 
information and, as such, there was no exchange of “commercially sensitive information.” 
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 Change to Evaluation Process for Clarification Questions and Presentations 

[114] AHS explained that it issued three (3) batches of clarification questions to DL, on May 
2, 2014, May 13, 2014 and May 16, 2014.  Clarification questions were also submitted in 
batches to other Proponents.  These clarification questions were then retracted, as AHS 
determined that the majority of the clarification questions could be answered during site visits 
and through presentations of the Proponents.  AHS stated that the clarification questions were 
sent out prematurely.  AHS determined that the better way to proceed was to complete the 
site visits and presentations first with any supplementary questions filing in the gaps at the 
end.  As such, AHS withdrew the clarification questions.  Accordingly, DL’s answers to the 
clarification questions were disregarded by AHS in its evaluation. 

[115] DL’s presentation was set to take place on June 2 and 3, 2014.  AHS cancelled this 
presentation, which was then rescheduled for after the site visits with DL, which took place on 
June 9-11, 2014 in Raleigh, Burlington, Charlotte and Knoxville for the LabCorp facilities. 

[116] DL’s presentation then proceeded on June 24, 2014.  All Proponent presentations 
were scheduled for 90 minutes with an additional 90 minutes for questions from AHS. 

[117] AHS stated that it withdrew all of the clarification questions from all of the Proponents 
and that the format and timing of presentations was also modified for all of the Proponents. 

 Site Visits 

[118] The site visits to the LabCorp facilities occurred on June 9, 10 and 11, 2014.  The site 
visit of DL’s laboratory was conducted on July 9, 2014.  AHS sent a panel of eight (8) RFP 
representatives to client sites for each of the Proponents.  Not all representatives attended all 
of the site visits for each of the Proponents. 

[119] AHS stated that, contrary to DL’s allegations, all representatives were appropriate and 
professional throughout the site visits.  AHS stated that the meetings held after the site visits 
were conducted in accordance with the practice for the representatives to debrief after each of 
the site visits.  AHS denied that the representatives lacked objectivity or professionalism.  AHS 
denied that fatigue played any role in how the site visits were conducted. 

 Announcement of Sonic as Preferred Proponent 

[120] AHS advised DL by phone on October 16, 2014 that it had not been selected as the 
preferred Proponent, which was subsequently confirmed by letter.  AHS informed DL of the 
debrief process, which DL availed itself of.  Sonic then publicly released notice of its selection 
as the preferred Proponent, due to requirements to do so as a public company.  AHS 
subsequently issued a press release.  DL was advised of the contents of the press release 
prior to it being issued. 
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 Conduct of Debrief 

[121] DL filed its debrief request on October 20, 2014.  AHS stated that DL did not provide 
AHS with a written substantive or detailed list of questions.  DL attended at the debrief session 
with a written list of questions, but refused to provide AHS with this written list of questions.  
AHS recorded the oral questions presented by DL, which AHS intended to respond to in 
writing by letter.  On November 2, 2014, AHS received a document from DL’s legal counsel 
containing one hundred and twenty (120) questions, the majority of which had not been 
provided to or posed to AHS prior to this time.  AHS stated that the majority of the questions 
asked by DL pertained to matters that are confidential to AHS or were considered to be 
beyond the scope of the debrief process. 

[122] On November 4, 2014 letter, AHS provided DL with a debrief response letter.  In this 
letter, AHS answered the questions that it considered to fall within the scope of the vendor 
debrief process and which were asked by DL at the debrief session.  AHS declined to respond 
to any additional questions which it considered to be related to confidential items and/or were 
beyond the scope of the debrief process.  AHS stated that receiving questions after the 
conclusion of the in-person debrief session diverges from AHS’ processes for conducting 
vendor debriefs and would have resulted in inequitable treatment amongst the Proponents. 

[123] In its November 4, 2014 letter, AHS provided DL with information and deadlines with 
respect to the initiation of its Appeal. 

Response to the Issues Raised by DL 

 Reasonable Apprehension of Bias and Conflict of Interest 

[124] It was AHS’ position that DL had no evidence that would show a reasonable 
apprehension of bias.  AHS stated that the COI Plan was developed before the proposals from 
the Proponents were evaluated and was duly reviewed and implemented.  It was AHS’ 
position that the structure and the methodology of the evaluation process neutralized any 
potential conflicts by minimizing the weight or influence given to any one individual in the 
evaluation process. 

 Evaluation Process 

[125] As DL did not object to the evaluation process during the evaluation process, it was 
AHS’ position that DL waived its right to object.  AHS stated that with respect to Addendum 
11, DL failed to prove what it would have done differently had it been given more time to 
consider Addendum 11.  AHS submitted that the RFP documents contemplated a fair 
evaluation process and that evaluation process was followed by AHS with each Proponent 
being treated in the same way.  AHS stated that the Good Fit Question was always contained 
in the RFP evaluation criteria and Addendum 11 simply changed the Good Fit Question from 
being one of the rated criteria, to part of the rated criteria.  AHS stated that the process was 
clear, in that the “scores” would only be one element of the evaluation process.  AHS stated 
that Addendum 11 was issued for the purposes of clarity and transparency only. 
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 Transition Costs 

[126] AHS stated that its treatment of transition costs was fair.  AHS stated that in 
conducting the financial evaluation, it determined that the appropriate and fair way to proceed 
was to zero out the operational transition costs in order to ensure that no Proponent had an 
advantage over the other and that all Proponents could be assessed on a comparable basis. 

 Disclosure of Documentation 

[127] AHS’ position was that full disclosure of documentation is not necessarily required in 
an administrative proceeding and the extent of disclosure is context specific.  Administrative 
procedures are meant to be fair, economic and efficient.  AHS relied upon prohibitions from 
document disclosure, which are set out in the Procedure.  AHS stated that DL’s requests for 
document disclosure are overly broad and unreasonable and even go beyond what would be 
required by the Rules of Court if this were a law suit. 

No Breach of the Duty of Fairness 

[128] AHS stated that it did not breach its duty of fairness to DL.  AHS referred to the four 
alleged breaches referenced in the expert reports of DL, which are potential dishonesty, bias 
and conflict of interest, lack of coherence in documentation, and Addendum 11. 

[129] With respect to potential dishonesty, DL took issue with the statement in the reports of 
RFP Solutions which state: “With regard to the overall fairness of the process, it is clear from 
review of the evaluation results documentation that the majority of evaluators were forthright, 
honest and diligent in their assessment of Proponents, and that AHS was committed to a 
thorough and considered decision-making process.”  AHS stated that it is unreasonable for DL 
to infer from this statement that some evaluators were not forthright, honest or diligent and 
that there is no factual foundation for such an allegation. 

[130] With respect to bias or conflict of interest, AHS stated that the selection of evaluators 
was an issue to which AHS paid close attention.  AHS stated that it wished to ensure that 
Proponents received equal treatment.  As such, AHS took several steps to mitigate any risk of 
bias or conflict of interest by implementing and monitoring a COI Plan.  AHS stated that given 
the significant total number of evaluators, the number of evaluation teams, the equal weighting 
of each evaluation team and each individual evaluator’s rankings, and the requirement to 
submit scoring and rankings anonymously and confidentially, ultimately the inclusion of 
individuals that may have had a potential or perceived conflict would have had no undue 
impact on the process and the final outcome.  AHS stated that no evaluation team had a 
significant number of individuals with identified potential conflicts.  AHS stated that DL did not 
provide any evidence of any prejudice against or for DL. 

[131] Regarding lack of coherence in documentation, AHS stated that DL did not provide any 
evidence to support its allegation that there was a lack of documentation in the procurement 
process which then resulted in RFP Solutions being unable to ascertain precisely when the 
evaluators were given a due date for submission of evaluations.  AHS stated that the 
evaluators were clearly advised of the deadline for submission of scores and any scores 
received after that deadline were not utilized. 
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[132] AHS stated that Addendum 11 provided information to all Proponents about the 
evaluation process and the criteria being applied by AHS.  It was AHS’ position that this did 
not change the proposal content being sought by AHS and only changed the titles of the areas 
of evaluation being used by AHS.  AHS stated that Addendum 11 was issued to and applied to 
all Proponents equally and was communicated to all Proponents at the same time.  DL 
submitted its proposal on April 1, 2014 and did not raise any concerns with AHS regarding the 
timing of or information contained in Addendum 11.  No formal complaint under the provisions 
of the RFP was made and DL did not request an extension of time to change or amend its 
proposal.  AHS stated that it was entitled to amend or revise the RFP process as 
circumstances required and that this was in accordance with section 4.1(i) of the RFP which 
provided AHS with the right to make changes, including substantial changes to the RFP.18 

No Inconsistency with AHS Internal Procurement Policy 

[133] In response to DL’s allegation that AHS acted contrary to its own internal policies and 
to the RFP when it failed to consider transition costs and in its conduct of the debrief, AHS 
stated that evaluation costs were never identified as an evaluation criteria as considering such 
costs would have provided DL with an unfair advantage as the incumbent and that the debrief 
process was run in accordance with the Procedure. 

No Reasonable Apprehension of Bias 

[134] AHS stated that given DL’s history, it would be impossible to completely eliminate any 
conflict of interest from the RFP process.  AHS stated that it recognized this at the outset and 
implemented and monitored a COI Plan to manage any risks of potential, perceived or actual 
conflicts of interest. 

[135] DL alleged that there is an anti-incumbent bias against it.  AHS stated that an assertion 
of a reasonable apprehension of bias must be made at the first opportunity before the 
administrative body at issue.  If the right to assert an allegation of bias is not exercised at the 
first opportunity before the body at issue, then the right to assert bias is waived.19 

[136] AHS responded to DL’s allegations of bias as follows: 

(a) AHS stated that the prohibition against DL obtaining references from AHS, 
former health regions and UAH was appropriate and that, in any event, DL did 
not formally complain about this until after AHS had made its decision 
regarding the preferred Proponent. 

(b) AHS stated that it did not require DL to accede to site visits.  AHS stated that at 
no time prior to the commencement of the Appeal did DL express a desire for a 
reciprocal opportunity to view the other Proponents’ facilities, which would have 
been an irrelevant and unnecessary request in any event, as the purpose of the 
DL site visit was for the other Proponents to have access to information that 
they did not have which was required to respond to the RFP. 

                                                

18 Re Flag Connection, [2013] C.I.T.T. No. 3 at para. 33. 
19 Frank v. Valleyview (Town of), 2006 ABCA 131 at paras. 12 and 13; 263657 Alberta Ltd. v. Banff 
(Town of) Subdivision and Development Appeal Board, 2003 ABCA 244 at para. 28; In re Human 
Rights Tribunal and Atomic Energy of Canada Limited, [1986] 1 F.C. 103 (C.A.). 
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(c) DL alleged that AHS appropriated a development concept for the northern hub 
that DL had developed with AIMCo.  AHS stated that AIMCo was selected and 
retained as an advisor to AHS for the purposes of site selection and at no time 
did DL or AIMCo raise any concerns with respect to this during the RFP 
process.  AIMCo signed a Conflict of Interest and Non-Disclosure Agreement 
and did not share any information with AHS regarding DL. 

(d) DL has raised issues regarding the cancelling of clarification questions.  AHS 
stated that this cancellation applied to all Proponents and that each Proponent 
had the same opportunity for site visits, presentations and response to any 
remaining questions. 

(e) DL contested AHS’ inclusion of DL’s past performance in the evaluation of DL’s 
proposal.  AHS stated that it was reasonable and relevant to consider DL’s past 
performance and DL itself submitted a significant amount of information 
regarding its current operations in its proposal and during due diligence 
activities. 

(f) DL alleged that it appears that AHS removed from the pool of evaluators 
individuals who had a positive impression of DL, but left individuals who were 
prejudiced against DL.  AHS stated that there is no evidence of this, which 
evidence DL could not have as AHS had not provided DL with any information 
regarding the composition of the Evaluation Teams.  AHS stated that the COI 
Plan appropriately managed any potential conflicts. 

(g) Regarding DL’s allegations of bias in the Appeal process, AHS stated that the 
allegations regarding the pre-mature publicity and the breach of the debrief 
policy occurred after the preferred Proponent had been selected and are not 
probative of any flaws in the RFP process.  AHS stated that the Panel is 
independent and does not contain any individuals with prior involvement 
regarding the subject matter of the Appeal.  The members of the Panel are not 
members of AHS and their careers are not subject to any influence, perceived 
or real, by any AHS executive member.  The Panel had independent legal 
counsel. 

Liability of AHS 

[137] AHS directed the Panel, in its submissions, to section 4.7 of the RFP, which limits 
AHS’ responsibility to the Proponents for any material breach of the RFP to the lesser of the 
proposal preparation costs that the Proponent seeking damages from AHS can demonstrate 
or $10,000.00. 



Page 35 

 
14144460.2 

Supporting Materials 

[138] Exhibit “A” to the Statutory Declaration of Blayne Iskiw contains a PowerPoint 
presentation of AHS outlining the RFP process, which contains a consolidated summary of the 
comments of the Evaluation Teams regarding DL’s proposal.  These comments include the 
following: 

Extremely detailed Proposal, arrogant tone not well received, some errors noted. 

Clearly familiar with AB, broad experience here. 

Position on some of the contract terms and conditions indicate a combative and defensive 
approach to negotiation.  Certainly a difficult negotiation. 

Unclear roles/relationship between DL and LabCorp/Borealis.  All teams expressed a concern 
around lack of integration between DL and the parents. 

Lack of confidence in DL knowledge and expertise to take on the complexity of testing required 
in the new hub and spoke model. 

Middleware IT solution required raises red flags, appeared to still be in development stages for 
some key pieces. 

LabCorp prefers to send out tests that develop in-house and this doesn’t align with what we feel 
is essential in Alberta. 

Most enhancements in the proposal were not committed to, little confident in moving beyond the 
status quo generally ie. there won’t be the extent of innovation that is needed to sustain labs in 
the future. 

AHS’ ORAL ARGUMENT AND EVIDENCE 

[139] In its oral argument, AHS reminded the Panel that DL bears the onus of proof on a 
balance of probabilities standard.  AHS submitted that DL does not meet its burden of proof if 
it merely speculates or raises suspicion.  AHS submitted that while the RFP process was not 
perfect, perfection is not the standard to be met in this case, as AHS’ reasonable choices in 
the RFP process should be respected, including the evaluation process that AHS selected.  
AHS took issue with DL’s failure to complain about the process during the RFP process, 
instead waiting until the results of the RFP process were known.  AHS submitted that, in any 
event, the results would not have been affected in this case, as DL would not have been 
selected as the successful proponent even if the Issues identified by DL were not present. 

[140] AHS submitted that the RFP document is a commercial document and that it should be 
so construed.  Addenda 4 and 5 to the RFP document contemplated the selection of a certain 
site during the RFP process, which site was then selected by AHS based on its legitimate 
business considerations.  Regarding DL’s concerns with respect to AHS’ involvement with 
AIMCo, AHS responded that AIMCo is an institutional investment manager created by the 
government of Alberta and as a government agency, DL has no monopoly over AIMCo.  
Regarding Addendum 11, AHS stated that it was issued for clarification and transparency 
purposes, that no experts are needed to decipher the meaning of Addendum 11 and that the 
RFP process always contemplated the final ranking being based upon the Good Fit Question. 
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Blayne Iskiw 

[141] Blayne Iskiw is the Executive Director, Corporate and Clinical Support Contracting, at 
AHS.  Mr. Iskiw was the CPSM lead for the RFP process and gave evidence regarding the 
evaluation process.  Mr. Iskiw stated that CPSM oversees and manages the procurement 
process.  The members of CPSM are not evaluators, nor do they have evaluation standing in 
or influence over the evaluation teams.  Mr. Iskiw stated that, in the result, CPSM is 
fundamentally unbiased.  The role of CPSM is to ensure that the evaluation process is fair and 
transparent. 

[142] Mr. Iskiw described the training process for evaluators, which involved a “kick off” 
meeting and email distributions to evaluation team members providing them with information.  
The evaluators were instructed to rank Proponents based upon the final Good Fit Question.  
Mr. Iskiw stated that no evaluator had any questions regarding what “good fit” means. 

[143] An email was sent to the evaluators on July 4, 2014, stating that while the deadline for 
receipt of evaluation reports was July 18, 2014, the evaluators could submit their reports early 
if they felt that they had enough information to make an informed decision. 

[144] With respect to the number of evaluators involved, Mr. Iskiw stated that this was an 
extremely complex procurement opportunity, which necessitated a large number of evaluators. 

[145] Mr. Iskiw expanded upon the evaluation process.  He explained that the evaluators 
were provided with the scoring workbooks.  They were instructed to read the entire RFP and 
were requested to answer the various numerical scoring criteria set out in workbooks for their 
teams (the “Pencil Scoring”).  The results of the Pencil Scoring were submitted to CPSM.  The 
next steps involved due diligence, site visits and presentations.  Evaluators were then asked 
to go back and update their workbooks, changing any scoring they deemed appropriate (the 
“Pen Scoring”) and then to consider the Good Fit Question.  The evaluators were then asked 
to rank the Proponents as a 1, 2 or 3 based upon the Good Fit Question (the “Ranking”).     

[146] Once the Pen Scoring and Ranking were submitted by each evaluator, CPSM came up 
with an average for each team based upon that team’s individual evaluators’ Ranking.  CPSM 
then met with each team to provide the team with a summary of the team’s Ranking.  Mr. Iskiw 
advised that CPSM showed each team their Ranking, asked the team if the Ranking was 
reasonable, in which case the team would sign off on their Ranking.  There were thirteen (13) 
sets of Rankings in total and all of the teams agreed upon and signed off on their Ranking.  All 
thirteen (13) Rankings were then added together and averaged, which produced the final rank 
(the “Final Ranking”). 

[147] Upon re-direct, Mr. Iskiw advised that if there had been no consensus, there was a tie 
breaker formula in place, which would put a higher Ranking on certain teams, such as the 
financial team.  There was no tie, but CPSM ran the formula in any event and there was no 
change to the Final Ranking. 

[148] Mr. Iskiw presented evidence that when CPSM compared the Pen Scoring to the 
Ranking, the Pen Scoring in many instances differed from the Ranking, which was based on 
the Good Fit Question.  Mr. Iskiw confirmed with the evaluators, in an email, that the Pen 
Scoring and the Ranking need not be aligned.  In fact, 50% of the evaluators’ Pen Scoring 
was not consistent with their Ranking. 
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[149] Mr. Iskiw stated that, upon review, the vast majority of these instances were 
“effectively ties,” as the scores were different by tenths of a point.  As the differences were not 
viewed to be “material”, there was no adjustment made.  For the eight (8) evaluators that had 
Pen Scoring that CPSM considered to be materially different from the Ranking, CPSM 
followed-up and it was determined that these individuals were not “following instructions”.  
CPSM was able to have conversations with seven (7) of these eight (8) evaluators and Mr. 
Iskiw gave evidence that CPSM was satisfied with the responses of these individuals.  Mr. 
Iskiw stated that the CPSM team did not back out these results to see if it would change the 
selection of the preferred Proponent and none of these Rankings were excluded from the 
Final Ranking. 

[150] Regarding the allegations by DL that AHS had excluded transition costs, Mr. Iskiw 
stated that transition costs were part of the financial workbooks, that there was a financial 
evaluation team as one of the thirteen (13) teams, and that no transition costs were zeroed 
out.  Mr. Iskiw stated that affordability is always a consideration in a public procurement. 

[151] Regarding Addendum 4, Mr. Iskiw stated that during the course of the RFP, AHS was 
seeking a location for the new facility and there was a strong preference for the UAH campus, 
as this was land largely owned by AHS.  AIMCo was selected to assist with the costing, as 
AIMCo is a Crown corporation and AHS did not need to enter into an RFP process to work 
with AIMCo. 

[152] Regarding Addendum 11, Mr. Iskiw stated that this Addendum was issued for 
clarification and transparency purposes and did not result in any substantive or fundamental 
change to the evaluation process.  Mr. Iskiw expanded upon this, stating that Addendum 11 
was prompted by the fact that the RFP contemplated (10) teams and in the end there were 
thirteen (13) teams of evaluators.  The evaluation process was always designed to have 
Pencil then Pen Scoring.  None of the Proponents sent in any questions or concerns with 
respect to the evaluation method set out in the RFP, nor with respect to Addendum 11.  Upon 
cross examination, Mr. Iskiw further explained that Addendum 11 made the Good Fit Question 
part of the criteria, rather than one of the criteria.  Addendum 11 also changed the teams from 
ten (10) to thirteen (13) and made the finance team 1/13th of the criteria, rather than 2/10ths of 
the criteria.  

[153] Mr. Iskiw stated that the clarification questions from the evaluators were withdrawn 
from all of the Proponents as it was determined by CPSM that the majority of the clarification 
questions from the evaluators would be answered in the site visits and presentations by the 
Proponents. 

[154] Regarding references, Mr. Iskiw advised that he spoke with Mr. Pincock directly about 
the requirement that DL not use AHS as a reference.  Mr. Iskiw stated that he advised Mr. 
Pincock that DL could identify names of AHS employees in the RFP, but not as primary 
references, as it is standard protocol for AHS to not “self-reference” as part of its own RFP 
process.  Mr. Iskiw stated that outside references are required, as the purposes of references 
is to corroborate information already gathered through other parts of the evaluation process. 

[155] Mr. Iskiw stated that Mr. Pincock did not express any concern to Mr. Iskiw about the 
involvement in the evaluation process of individuals working in RRL or UAH. 

[156] Upon cross examination, Mr. Iskiw agreed that his communications with the 
Proponents were not all in writing, as required by the RFP, and that some communication was 
verbal. 
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Jitendra Prasad 

[157] Jitendra Prasad is the Chief Program Officer, Contracting, Procurement and Supply 
Management, at AHS and gave evidence regarding the issues of conflicts of interest.  He 
stated that twenty (20) evaluators declared a conflict when completing their Conflict of Interest 
Declaration form.  Mr. Prasad was not involved in the evaluation of the declared conflicts, as 
this was done by the audit/ethics/legal department at AHS.  Mr. Prasad stated that the 
involvement of the evaluators with declared conflicts was critical to the evaluation process so 
these individuals were allowed to participate.  Mr. Prasad reviewed the comments of 
evaluators with declared conflicts and stated that their comments were balanced.  The COI 
Plan was developed for this RFP process and was consistent with AHS’ Conflict of Interest 
Bylaw.  The only Proponent referenced in the COI Plan was DL, as this was a unique 
procurement for AHS given the long standing relationship with DL. 

Dr. David Mador 

[158] Dr. David Mador is a urologist, the Vice President and Medical Director of AHS for 
Northern Alberta and is a member of the Executive of AHS.  Dr. Mador is responsible for all 
clinical care in Northern Alberta.  Dr. Mador was a member of the Core Team and presented 
evidence regarding the site visits. 

[159] Dr. Mador attended the site visits in the United States.  He stated that the purpose of 
the site visits was to address the questions and concerns that had been raised by the 
evaluation teams.  Dr. Mador stated that there were questions raised regarding the operational 
relationship between DL and LabCorp, as the RFP proposal was submitted by DL and not 
jointly by DL and LabCorp.  He stated that there was no good evidence in the proposal as to 
how DL and LabCorp would address the future of lab services in Alberta.  Dr. Mador stated 
that during and after the site visit the operational relationship between DL and LabCorp still 
remained unclear.  Dr. Mador stated that he understood that he had been perceived as being 
rude, and that, as the most senior member of the team, he asked the hard, pointed questions. 

[160] Dr. Mador was not present at the site visit in Edmonton. 

Dr. Michael Mengel 

[161] Dr. Michael Mengel is a pathologist, a Professor and is the Chair of the Department of 
Laboratory Medicine and Pathology at the University of Alberta, and was involved as an 
evaluator as a subject matter expert in the RFP process.  As an evaluator, Dr. Mengel was 
told that he could only use the information received through the RFP proposals and from the 
presentations and site visits.  There was a regular presence from CPSM where the evaluators 
were reminded of how the RFP process was to work. Dr. Mengel was present at the site visits 
in the United States and in Edmonton.  Dr. Mengel stated that there was concern regarding 
the relationship between DL and LabCorp. 

RFP Solutions – Steve Johnston and Cathryn Kallwitz 

[162] Steve Johnston and Cathryn Kallwitz gave evidence on behalf of RFP Solutions, the 
fairness monitor of the RFP process for AHS.  Mr. Johnston and Ms. Kallwitz were presented 
as experts in public procurement in the health sector. 
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[163] Mr. Johnston and Ms. Kallwitz stated that RFP Solutions was retained by AHS to 
provide a mid-point review of process after the completion of the Pencil Scoring and to provide 
follow-up monitoring regarding the subsequent evaluation phases of the process.  RFP 
Solutions prepared three reports, which identified risks or issues.  RFP Solutions did not find 
any fatal flaws in the RFP process.  RFP Solutions only revised its reports in response to 
factual inaccuracies that were pointed out by AHS. 

[164] In the opinion of Mr. Johnston and Ms. Kallwitz, there are no codified best practices 
and practices can be adjusted to respond to the particular requirements of a procurement.  In 
the opinion of Mr. Johnston and Ms. Kallwitz, a summative question, such as the Good Fit 
Question, is acceptable, as long as the evaluation methodology is clear in the RFP and the 
Proponents clearly understand how they will be assessed.  If there was no alignment between 
the granular scoring (the Pen Scoring) and the qualitative assessment (the Ranking), the 
evaluators were asked to explain why, as one would expect alignment between the detailed 
Pen Scoring and the Ranking.  Where evaluators did not explain this discrepancy through 
comments, RFP Solutions recommended that AHS go back and look into this.  Mr. Johnston 
and Ms. Kallwitz advised that the recommendations that RFP Solutions provided to AHS were 
followed up diligently by AHS. 

[165] Mr. Johnston and Ms. Kallwitz stated that they were involved in the conflict of interest 
decisions and that, in their experience, an individual does not need to be removed when they 
declare a conflict of interest.  Mr. Johnston and Ms. Kallwitz stated that, in their opinion, AHS 
fully considered and responded to the conflict of interest issues. 

[166] In the opinion of Mr. Johnston and Ms. Kallwitz, the evaluation process undertaken by 
AHS was the same as that set out in the RFP.  While it is unusual for a clarification via 
addendum to be issued on the closing date of an RFP, it is not unheard of.  Mr. Johnston and 
Ms. Kallwitz stated that Addendum 11 did not change the evaluation requirements, and that 
the only change was the expansion from ten (10) teams to thirteen (13) teams.  In the opinion 
of Mr. Johnston and Ms. Kallwitz, Addendum 11 simply provided clarity and did not change the 
RFP process materially. 

[167] With respect to the number of evaluators, Mr. Johnston and Ms. Kallwitz stated that 
there is no rule regarding the size of an evaluation committee.  Mr. Johnston and Ms. Kallwitz 
advised that where there is a large amount of evaluators, it is a bigger process to manage and 
is harder to manage. 

[168] Upon cross examination, Mr. Johnston and Ms. Kallwitz admitted that they have only 
seen summative questions, such as the Good Fit Question, a handful of times and that they 
would rarely advise clients to use this type of methodology. 
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AHS’ CLOSING SUBMISSIONS 

[169] In closing, AHS reminded the Panel that DL bears the onus of proof and DL must 
provide the Panel with sufficient and cogent evidence that it has satisfied this burden.20  It was 
AHS’ position that DL did not meet its onus.  In the alternative, if the Panel finds that DL has 
satisfied its burden, it was AHS’ position that no breach of AHS’ obligations was so serious as 
to require that the whole process be set aside.  AHS advised the Panel that it would submit 
further written materials on this issue, by the March 6, 2015 deadline imposed by the Panel. 

[170] AHS submitted that section 3.2 of the RFP required that any errors in the RFP process 
were to be brought to AHS’ attention in a timely way.  AHS submitted that the reason for this 
requirement is so that Proponents do not spend months of time on the process only to find out 
that there was some procedural error.  AHS cited the case of IBM Canada Ltd. v. Hewlett-
Packard (Canada) Ltd., wherein the Federal Court of Appeal stated that errors must be 
brought forward in a timely way.21  AHS submitted that when DL did not bring forward the 
errors that it now complains of in a timely way, it waived its right to do so upon Appeal.  For 
example, if there was a fatal flaw in the process as a result of Addendum 11, DL had an 
obligation to bring it to AHS’ attention on the day Addendum 11 was issued.   

[171] AHS stated that none of the Proponents asked any questions about the evaluation 
process, the Good Fit question, or about Addendum 11, nor did any of the Proponents notify 
AHS of a problem with Addendum 11 upon receipt.  In addition, there was no evidence from 
DL on how it would have revised its proposal, had it had more time to do so, based upon 
Addendum 11.  Furthermore, the terms of the RFP itself allowed AHS to make substantial 
changes to the RFP process if it desired. 

[172] With respect to the Ranking and the Good Fit Question, AHS submitted that it was 
entitled to rank the Proponents and assess the Proponents as it saw fit.  AHS desired a 
qualitative assessment to respond to its needs.  AHS had a right to select a Proponent based 
upon what was in its best interest. 

[173] With respect to Addendum 4, AHS submitted that DL was asking the Panel to draw an 
inference based upon evidentiary gaps that DL did not fill.  None of the Proponents objected to 
Addendum 4 and AHS’ search for a site was contemplated in the RFP.  AHS was entitled to 
approach AIMCo, a Crown corporation.  If DL wanted to know about the discussions between 
AHS and AIMCo, DL could have called a representative from AIMCo as a witness in the 
Appeal, but it did not. 

[174] AHS submitted that if the site visit in Edmonton was objectionable to DL, DL should not 
have allowed it. 

[175] With respect to conflicts of interest, DL had a good idea at the beginning of the RFP 
process that evaluations would be picked out of the pool of people that DL now says had a 
group bias.  As soon as this became a concern, DL ought to have raised the concern.  AHS 
submitted that it is not reasonable to assume that a person’s involvement in historical events 
will give rise to an animus against DL, as DL was not the initiator of the restructuring that 
caused the historical events.  The restructuring was caused by the Government of Alberta. 

                                                

20 Walton v. Alberta (Securities Commission), 2014 ABCA 273. 
21 IBM Canada Ltd. v. Hewlett-Packard (Canada) Ltd., 2002 FCA 284. 
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[176] Upon completion of the Appeal, AHS provided additional written submissions to the 
Panel on March 6, 2015.  In these additional written submissions, in summary, AHS stated 
that the Panel may disregard a breach of procedural fairness if there has been no miscarriage 
of justice. 

SONIC’S WRITTEN SUBMISSIONS 

[177] As DL claimed confidentiality over its submissions, Sonic noted that it was unable to 
comment on the merits of DL’s specific allegations regarding AHS’ conduct during the RFP 
process.  As a result, Sonic relied upon the facts set out in the submissions of AHS, a copy of 
which had been provided to Sonic.  

[178] Sonic concurred with the submissions of AHS.  It was Sonic’s position that the RFP 
process was fair, transparent and competitive.  Sonic noted that AHS had the fairness of the 
RFP process examined by an independent external auditor who determined that the RFP 
process was fair.  Sonic stated that DL has not proven grounds for any intervention by this 
Panel. 

[179] Sonic agreed with AHS that the issues to be determined by the Panel in this Appeal 
are: (a) what obligations, if any, did AHS owe to DL in the RFP process; (b) has AHS 
breached any obligation owed to DL; and (c) if so, what remedy should follow from that 
breach. 

[180] In summary, Sonic stated: 

71. In short, the remedies that Dynalife is seeking in this Appeal should be denied for the 
following reasons: 

(a) The RFP documents included express limitations on the scope of AHS’ obligations 
to the proponents; 

(b) The nature of the relationship between AHS and Dynalife, and the commercial 
nature of the procurement process, do not attract heightened obligations as between 
AHS and Dynalife; 

(c) AHS advised all proponents of its selection criteria in evaluating proposals prior to 
the closing date of the procurement which were applied to all proponents equally; 

(d) AHS had an independent fairness monitor review the procurement process, who 
concluded that the process was conducted fairly; 

(e) Dynalife did not raise any formal concerns with the procurement process before 
Sonic had been selected as the preferred proponent, despite mechanisms in the 
procurement documents that would have allowed Dynalife to do so; 

(f) Dynalife has raised concerns that fall outside the scope of the procurement process 
or involve alleged conduct that occurred after Sonic was selected as the preferred 
proponent; 

(g) As noted in the Final Fairness Report, Sonic was selected as the preferred 
proponent by a margin large enough to not require the use of the tie-breaking formula 
established by AHS for the evaluation of proposals. Dynalife has not demonstrated 
that its allegations, if proven, would have materially affected the outcome of the 
procurement; and 

(h) The remedies Dynalife seeks are overbroad and unfairly prejudicial to the interests 
of Sonic, the successful proponent, who has acted in good faith throughout. 
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Obligations owed during RFP Process 

[181] It was Sonic’s position that the nature of the result of the RFP process, which is an 
opportunity to negotiate, suggests a narrow interpretation of any duty owed by AHS to DL.  
Sonic submitted that AHS’ conduct should be measured against a limited duty of honest 
performance,22 as it is Sonic’s contention that the RFP process was a private and commercial 
process, not a public process which could attract scrutiny under traditional common law 
principles. 

[182] Sonic stated that even if the Panel is inclined to incorporate a broader duty of 
procedural fairness into its review of AHS’ conduct, in light of its status as a public body, DL 
still bears a heavy onus, as it must demonstrate that AHS acted in an unfair, unreasonable or 
arbitrary manner and that it based its decision on irrelevant considerations or acted in bad 
faith.23 

No Breach by AHS of Obligations Owed 

[183] Sonic’s position was that AHS met all of its obligations to DL.  Sonic stated that DL’s 
allegations concerning fairness broadly related to the same theme, which was the alleged 
failure by AHS to fully disclose its preferences for the selection of proposals.  It was Sonic’s 
position that the explicit duty to fully disclose preferences for selection does not exist in this 
context, as the appropriate standard is whether AHS intentionally misled DL as to the true 
selection criteria.  Sonic submitted that AHS was forthright and transparent with its selection 
criteria and that it did not materially deviate from the evaluation criteria set out in the original 
RFP document.  Regarding the financial evaluation, Sonic stated that there is nothing in the 
RFP which required AHS to consider transition costs. 

[184] Regarding the clarification questions, Sonic stated that there were no inequities, as the 
evaluators were asked to not consider responses to clarification questions from any 
Proponents.  Sonic stated that, to the extent that DL believed the information contained in its 
responses was critical to the proper evaluation of its proposal, that information should have 
been included in DL’s original bid.  It was Sonic’s position that DL should not be able to rely on 
AHS’ decision to limit the ability of the Proponents to repair their bids as a ground of 
unfairness. 

[185] Sonic concurred with the submissions made by AHS that attempts to minimize 
incumbent bias, so long as done in a transparent and honest way, are not only permissible but 
to be encouraged in a procurement. 

[186] With respect to the tour of DL’s facility, Sonic noted that AHS took steps to address 
DL’s concern for protection of the confidentiality of its operations.  Sonic stated that it was 
imperative that all Proponents view DL’s facility, as the RFP contemplated transition of DL’s 
facility.  In Sonic’s view, the facility visit was necessary to avoid the absurdity of expecting the 
Proponents to contemplate a transition plan sight unseen. 

                                                

22 Bhasin v. Hrynew, 2014 SCC 71 at para. 73. 
23 GDC Gatineau Development Corp. v. Canada (Minister of Public Works and Government Services), 
2009 FC 1295, at para. 24 and Rapiscan Systems Inc. v. Canada (Attorney General), 2014 FC 68 at 
para. 92. 
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Appropriate Remedy 

[187] Sonic stated that even if there was a breach by AHS of obligations owed by AHS to 
DL, DL must also demonstrate that the breach contributed to AHS’ decision not to select DL 
as the preferred Proponent.  Sonic stated that the Final Fairness Report of RFP Solutions 
suggested that Sonic was selected by a significant margin, such that the tie-breaking rules 
were not engaged.  Sonic stated that this implies that there would have to be a substantial 
change in the evaluation results before the overall result of the RFP process would be 
disturbed. 

[188] Sonic noted that section 4.7(e) of the Procedure provided that one of the possible 
outcomes of the Appeal is the cancellation or amendment of the competition.  Sonic also 
noted that section 4.7(f) of the Procedure provided for a form of residual discretion for any 
other remedy as determined by AHS. 

[189] Sonic took the position that cancellation is not appropriate where such cancellation 
would be prejudicial to third parties.24 

[190] Sonic stated that if the remedy sought by DL is granted, the harm to Sonic would be 
substantial.  Sonic submitted that this would be inequitable, given Sonic’s participation in this 
process in good faith.  Sonic argued that reversing the results of a competitive procurement 
absent clear evidence of misconduct would have a chilling effect on all public procurements in 
Alberta. 

SONIC’S ORAL ARGUMENT 

[191] In its oral argument, Sonic took the position that this was a private procurement 
process, not a public one and as such is governed by the law of contract.  The normal remedy 
for a breach of contract is simply an award of damages.  However, Sonic stated that it agreed 
that AHS owed DL an obligation of fairness. 

[192] Sonic argued that the RFP process should be assessed on the basis of the reasonable 
person standard.  Sonic argued that the reasonable citizen in Alberta would expect that AHS 
act in the best interests of those involved in the process, would be fair and transparent and 
would treat the parties on a level playing field. 

[193] Sonic argued that fairness goes both ways and that DL needed to come to the Appeal 
process with clean hands before it could argue that AHS had been unfair.  Sonic took the 
position that it was unfair to the other Proponents and to the citizens of Alberta for DL to wait 
to object to the RFP process.  Sonic stated that each Proponent invested hundreds of 
thousands of dollars into the RFP process and were prepared to take the risk that they may 
not be successful.  However, if the Proponents thought that all the work done in the RFP 
process could be set aside, they would not have entered into the RFP process.  Sonic stated 
that all Proponents were treated equally and fairly in the process and that AHS was 
transparent throughout.  Sonic argued that if this process were to be unwound, none of the 
Proponents would be likely to re-engage in the process and there are not many organizations 
out there who could provide the level of sophisticated laboratory services that AHS requires. 

                                                

24 Roberge v. 1102940 Alberta Ltd., 2012 ABQB 717 at para. 102 and Smith Bros. v. BC Hydro and 
Power Authority (1997), 33 BCLR (3d) 334 at paras. 52 and 53. 
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[194] Sonic argued that even if the Panel finds that there was a breach in the RFP process, 
it does not necessarily follow that the remedy that DL is seeking is appropriate.  DL has a duty 
to show that the alleged breaches, had they not occurred, would have materially affected the 
outcome of the selection of Sonic as the preferred Proponent. 

QUEST’S WRITTEN SUBMISSIONS 

[195] Quest intervened in support of DL’s Appeal.  Quest stated that a renewal of the RFP 
process with the lessons learned from this failed procurement process would provide an 
opportunity to issue a RFP that results in a fair, open and transparent procurement process 
which would result in “value for money.”  Quest stated that this would be the best outcome for 
Albertans.  It was Quest’s position that DL’s grounds for appeal have merit and that the proper 
remedy must be the cancellation of the existing RFP.  Quest’s reasons for supporting DL’s 
Appeal are as follows: 

(a) Evaluation Criteria – Service Provider to be a “good fit” for AHS: Quest stated 
that the evaluation criteria, as set out in Schedule B to the RFP and as 
amended by Addendum 11 failed to meet the requirements of being 
unambiguous, objective and unbiased.  Quest took the position that Addendum 
11 radically changed the evaluation process, resulting in a subjective and 
ambiguous evaluation process.  Quest took the position that the entire 
procurement came down to the answer of the, subjective, Good Fit Question; 

(b) Serious Flaws in AHS’ Evaluation Process: Quest stated that the evaluation 
process was not reflected in the RFP and that there was no way for the 
Proponents to have predicted what the evaluation process would be.  In 
addition, Quest stated that the material changes made by AHS during the 
evaluation process rendered the whole process arbitrary and subject to bias.  
Quest stated that it was clear from AHS’ submissions that there were 
individuals included in the evaluation teams that had potential or perceived 
conflicts of interest; 

(c) Qualified Fairness Monitor’s Report and Highlighting of Short Coming in the 
RFP Process: Quest stated that the involvement of a fairness monitor provides 
no assurance that the procurement process will be fair and stated that the RFP 
Solutions did not provide a clear opinion in its final report on this process as to 
whether this process was fair; 

(d) Lack of Transparency Throughout the RFP Process, Including in the Conduct 
of this Appeal: Quest stated that it has found the procedures of this Appeal to 
be extremely constraining on its ability to put forward its best case for the 
Panel’s consideration. 

III. DECISION 

[196] The Panel has determined that AHS breached its duty of procedural fairness in the 
RFP process in a substantive manner. 
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IV. REASONS 

[197] The Panel has reviewed and considered all of the arguments and evidence presented 
by each of DL, AHS, Sonic and Quest.  The Panel finds that the issues arising in this Appeal 
are: 

(a) What duties did AHS owe to the Proponents in the RFP process? 

(b) Has AHS breached its duties with respect to DL? 

(c) If AHS has breached its duties, what remedy should flow from that breach? 

STANDARD OF REVIEW 

[198] In this Appeal, the Panel was called upon to answer the issues set out in the above 
paragraph.  The Panel has determined that these issues are to be addressed on the standard 
of correctness.25 

DUTIES OWED BY AHS TO THE PROPONENTS 

[199] The Panel finds, and AHS and DL agree, that AHS owed a duty of procedural fairness 
to the Proponents in the conduct of the RFP process.  The Supreme Court of Canada 
summarized the factors affecting the content of the duty of fairness in Baker v. Canada 
(Minister of Citizenship and Immigration): 

21 The existence of a duty of fairness, however, does not determine what requirements will be 
applicable in a given set of circumstances. As I wrote in Knight v. Indian Head School Division 
No. 19, 1990 CanLII 138 (SCC), [1990] 1 S.C.R. 653, at p. 682, “the concept of procedural 
fairness is eminently variable and its content is to be decided in the specific context of each 
case”. All of the circumstances must be considered in order to determine the content of the 
duty of procedural fairness: Knight, at pp. 682-83; Cardinal, supra, at p. 654; Old St. Boniface 
Residents Assn. Inc. v. Winnipeg (City), 1990 CanLII 31 (SCC), [1990] 3 S.C.R. 1170, per 
Sopinka J.  

22 Although the duty of fairness is flexible and variable, and depends on an appreciation of the 
context of the particular statute and the rights affected, it is helpful to review the criteria that 
should be used in determining what procedural rights the duty of fairness requires in a given 
set of circumstances. I emphasize that underlying all these factors is the notion that the 
purpose of the participatory rights contained within the duty of procedural fairness is to ensure 
that administrative decisions are made using a fair and open procedure, appropriate to the 
decision being made and its statutory, institutional, and social context, with an opportunity for 
those affected by the decision to put forward their views and evidence fully and have them 
considered by the decision-maker. 

                                                

25 Mission Institution v. Khela, 2014 SCC 24 at para. 79. 

https://www.canlii.org/en/ca/scc/doc/1990/1990canlii138/1990canlii138.html
https://www.canlii.org/en/ca/scc/doc/1990/1990canlii31/1990canlii31.html
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23 Several factors have been recognized in the jurisprudence as relevant to determining what 
is required by the common law duty of procedural fairness in a given set of circumstances. One 
important consideration is the nature of the decision being made and the process followed in 
making it. In Knight, supra, at p. 683, it was held that “the closeness of the administrative 
process to the judicial process should indicate how much of those governing principles should 
be imported into the realm of administrative decision making”. The more the process provided 
for, the function of the tribunal, the nature of the decision-making body, and the determinations 
that must be made to reach a decision resemble judicial decision making, the more likely it is 
that procedural protections closer to the trial model will be required by the duty of fairness. See 
also Old St. Boniface, supra, at p. 1191; Russell v. Duke of Norfolk, [1949] 1 All E.R. 109 
(C.A.), at p. 118; Syndicat des employés de production du Québec et de l’Acadie v. Canada 
(Canadian Human Rights Commission), 1989 CanLII 44 (SCC), [1989] 2 S.C.R. 879, at p. 896, 
per Sopinka J. 

24 A second factor is the nature of the statutory scheme and the “terms of the statute pursuant 
to which the body operates”: Old St. Boniface, supra, at p. 1191. The role of the particular 
decision within the statutory scheme and other surrounding indications in the statute help 
determine the content of the duty of fairness owed when a particular administrative decision is 
made. Greater procedural protections, for example, will be required when no appeal procedure 
is provided within the statute, or when the decision is determinative of the issue and further 
requests cannot be submitted: see D. J. M. Brown and J. M. Evans, Judicial Review of 
Administrative Action in Canada (loose-leaf), at pp. 7-66 to 7-67. 

25 A third factor in determining the nature and extent of the duty of fairness owed is the 
importance of the decision to the individual or individuals affected. The more important the 
decision is to the lives of those affected and the greater its impact on that person or those 
persons, the more stringent the procedural protections that will be mandated. This was 
expressed, for example, by Dickson J. (as he then was) in Kane v. Board of Governors of the 
University of British Columbia, 1980 CanLII 10 (SCC), [1980] 1 S.C.R. 1105, at p. 1113: 

A high standard of justice is required when the right to continue in one’s profession or 
employment is at stake. . . . A disciplinary suspension can have grave and permanent 
consequences upon a professional career. 

As Sedley J. (now Sedley L.J.) stated in R. v. Higher Education Funding Council, ex parte 
Institute of Dental Surgery, [1994] 1 All E.R. 651 (Q.B.), at p. 667: 

In the modern state the decisions of administrative bodies can have a more immediate 
and profound impact on people’s lives than the decisions of courts, and public law has 
since Ridge v. Baldwin, [1963] 2 All E.R. 66, [1964] A.C. 40 been alive to that fact. 
While the judicial character of a function may elevate the practical requirements of 
fairness above what they would otherwise be, for example by requiring contentious 
evidence to be given and tested orally, what makes it “judicial” in this sense is 
principally the nature of the issue it has to determine, not the formal status of the 
deciding body. 

The importance of a decision to the individuals affected, therefore, constitutes a 
significant factor affecting the content of the duty of procedural fairness. 

26 Fourth, the legitimate expectations of the person challenging the decision may also 
determine what procedures the duty of fairness requires in given circumstances. Our Court has 
held that, in Canada, this doctrine is part of the doctrine of fairness or natural justice, and that it 
does not create substantive rights: Old St. Boniface, supra, at p. 1204; Reference re Canada 
Assistance Plan (B.C.), 1991 CanLII 74 (SCC), [1991] 2 S.C.R. 525, at p. 557. As applied in 
Canada, if a legitimate expectation is found to exist, this will affect the content of the duty of 
fairness owed to the individual or individuals affected by the decision. If the claimant has a 

https://www.canlii.org/en/ca/scc/doc/1989/1989canlii44/1989canlii44.html
https://www.canlii.org/en/ca/scc/doc/1980/1980canlii10/1980canlii10.html
https://www.canlii.org/en/ca/scc/doc/1991/1991canlii74/1991canlii74.html
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legitimate expectation that a certain procedure will be followed, this procedure will be required 
by the duty of fairness: Qi v. Canada (Minister of Citizenship and Immigration) (1995), 33 Imm. 
L.R. (2d) 57 (F.C.T.D.); Mercier-Néron v. Canada (Minister of National Health and Welfare) 
(1995), 98 F.T.R. 36; Bendahmane v. Canada (Minister of Employment and Immigration), 
[1989] 3 F.C. 16 (C.A.). Similarly, if a claimant has a legitimate expectation that a certain result 
will be reached in his or her case, fairness may require more extensive procedural rights than 
would otherwise be accorded: D. J. Mullan, Administrative Law (3rd ed. 1996), at pp. 214-15; 
D. Shapiro,” Legitimate Expectation and its Application to Canadian Immigration Law”(1992), 8 
J.L. & Social Pol’y 282, at p. 297; Canada (Attorney General) v. Human Rights Tribunal Panel 
(Canada) (1994), 76 F.T.R. 1. Nevertheless, the doctrine of legitimate expectations cannot lead 
to substantive rights outside the procedural domain. This doctrine, as applied in Canada, is 
based on the principle that the “circumstances” affecting procedural fairness take into account 
the promises or regular practices of administrative decision-makers, and that it will generally be 
unfair for them to act in contravention of representations as to procedure, or to backtrack on 
substantive promises without according significant procedural rights. 

27 Fifth, the analysis of what procedures the duty of fairness requires should also take into 
account and respect the choices of procedure made by the agency itself, particularly when the 
statute leaves to the decision-maker the ability to choose its own procedures, or when the 
agency has an expertise in determining what procedures are appropriate in the circumstances: 
Brown and Evans, supra, at pp. 7-66 to 7-70. While this, of course, is not determinative, 
important weight must be given to the choice of procedures made by the agency itself and its 
institutional constraints: IWA v. Consolidated-Bathurst Packaging Ltd., 1990 CanLII 132 (SCC), 
[1990] 1 S.C.R. 282, per Gonthier J. 

28 I should note that this list of factors is not exhaustive. These principles all help a court 
determine whether the procedures that were followed respected the duty of fairness. Other 
factors may also be important, particularly when considering aspects of the duty of fairness 
unrelated to participatory rights. The values underlying the duty of procedural fairness relate to 
the principle that the individual or individuals affected should have the opportunity to present 
their case fully and fairly, and have decisions affecting their rights, interests, or privileges made 
using a fair, impartial, and open process, appropriate to the statutory, institutional, and social 

context of the decision.26 

[200] The Supplemental Materials of AHS, along with the Supplementary Submissions of 
DL, reference the six principles of fairness followed by RFP Solutions: 

(a) Transparency – the process is open and accessible to all participants; 

(b) Integrity – the process is developed and applied without pre-determined 
outcome, is free from self-interest or competing interests, and is undertaken in 
accordance with what is ethically right and proper; 

(c) Equality – all Proponents are given the same opportunity, the same 
information, and are subject to the same set of rules during the solicitation and 
evaluation process; 

(d) Neutrality – all Proponents are treated with an absence of bias or favouritism; 

                                                

26 Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817 at paras. 21 to 28. 

https://www.canlii.org/en/ca/scc/doc/1990/1990canlii132/1990canlii132.html
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(e) Consistency and Compliance – all Proponents are assessed using the criteria 
and processes identified in the solicitation and in accordance with the principles 
of fairness as enshrined within any applicable public sector procurement 
legislation, regulations or policies; and 

(f) Objectivity – all observations, judgments and assessments are based solely on 
the evidence presented by Proponents in their submissions and their identified 
references. 

[201] The overall “Test of Fairness” is stated as an assessment of whether the process is 
fully documented and able to withstand any degree of scrutiny, and whether the 
documentation provides substantive support to decisions made. 

[202] The Panel notes that AHS’ Policy #1152: Procurement and Contracting Business 
Practises states that AHS has an obligation to ensure the procurement process is fair and 
equitable in the context of transparency and efficiency.  In addition, section 4.11 of the RFP 
states that the RFP process shall be governed by and construed in accordance with the laws 
of the Province of Alberta and the federal laws of Canada applicable therein. 

[203] The Panel is satisfied that both the RFP and the procurement policies of AHS are 
compliant with applicable laws.  The Panel is also satisfied that AHS’ Policy #1152 is 
consistent with the obligations of Alberta under the Agreement on Internal Trade. 

[204] The Panel agrees with AHS that the RFP did not give rise to “Contract A” between 
AHS and the Proponents.  Section 4.13 of the RFP clearly states: 

This procurement process is not intended to create and shall not create a formal legally binding 
bidding process, and shall instead be governed by the law applicable to direct commercial 
negotiations.  For greater certainty and without limitation: (a) the RFP shall not give rise to any 
“Contract A”-based tendering law duties or any other legal obligations arising out of any 
contract or collateral contract; and (b) no Proponent shall have the right to make any claims 
against AHS with respect to the award of a contract, failure to award a contract or failure to 
honour a response to the RFP.  No legal relationship or obligation shall be created between 
any Proponent and AHS until the successful conclusion and execution of the Agreement. 

[205] In addition, the RFP does not contain any other clause that would be indicia of its 
intent to create “Contract A” between itself and the successful Proponent.  However, the Panel 
finds that AHS did owe the Proponents a duty of procedural fairness in the RFP process.  The 
Panel finds that the content of the duty of fairness in the present case requires the following: 

(a) Transparency: AHS had a responsibility to deliver a RFP process that was free 
of ambiguity.  More importantly, AHS had a duty to document its actions in 
detail, including the delivery of any instruction, deliberations and decision 
points, such that the process and outcomes would be clear, understandable 
and defensible to anyone reviewing the results; 

(b) Integrity: AHS had a duty to develop and apply a RFP process without a pre-
determined outcome and was required to conduct itself in an ethical manner; 

(c) Equality: AHS had an obligation to provide all Proponents with the same 
opportunity and the same information.  AHS had an obligation to ensure that 
the Proponents were subject to the same set of rules throughout the RFP 
process; 
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(d) Neutrality: AHS had an obligation to conduct the RFP process free from bias 
and free from any reasonable apprehension of bias; 

(e) Consistency and Compliance: AHS had an obligation to ensure that all 
Proponents were assessed using the criteria and processes identified in the 
RFP and in accordance with the principles of fairness as enshrined within any 
applicable procurement legislation, regulations or policies; and 

(f) Objectivity: AHS had an obligation to ensure that all observations, judgments 
and assessments made by the evaluators during the RFP process were based 
solely on the proposals, site visits and presentations of the Proponents. 

RESPONSE TO THE ALLEGATIONS AND ISSUES 

[206] With respect to DL’s Allegations and Issues, the Panel finds as set forth in the 
following paragraphs. 

Bias 

[207] The test that the Panel must consider when determining whether the RFP process 
gave rise to a reasonable apprehension of bias is: 

What would an informed person, viewing the matter realistically and practically -- and having 
thought the matter through -- conclude.  Would he think it is more likely than not that the 

decision maker, whether consciously or unconsciously, would not decide fairly.27 

[208] The Panel agrees with DL that, in the administrative law context, if an adjudicator is 
disqualified by an apprehension of bias and fails to recuse him or herself, the whole 
proceeding is affected and it is not necessary to demonstrate that the biased member’s vote 
was a factor in the outcome.28 

[209] DL alleged that there was an “anti-incumbent” bias against it as the incumbent provider 
of laboratory services in Edmonton and area and northern and central Alberta.  The Panel 
rejects this assertion.  

[210] In particular, DL stated that not permitting DL to use AHS references amounted to an 
instance of anti-incumbent bias.  The Panel rejects this assertion, noting that AHS had an 
established practice of not permitting self-referencing.  In any event, DL found references 
outside of AHS. 

[211] Regarding the site tour of the DL laboratory, DL should have expected that a site tour 
would be involved in the process given the content of the RFP.  

[212] Regarding Addendum 4, the RFP indicated that AHS was pursuing its own strategy 
regarding site selection, which could be brought forward at a later date in the process. 

                                                

27 Committee for Justice and Liberty v. Canada (National Energy Board), [1978] 1 S.C.R. 369, p. 394. 
28 Rainbow Beach Developments Inc. v. Parkland (County), 2013 ABCA 205 at paras. 12 and 13. 



Page 50 

 
14144460.2 

[213] With respect to AHS’ requests for commercially sensitive information, these requests 
were refused in any event by DL.  The Panel finds that AHS did not breach any duty owed to 
DL in the RFP process by making a request for this information. 

[214] Regarding the withdrawal of the clarification questions and changes to the presentation 
schedule, the Panel finds that these changes applied to each of the Proponents.  AHS was 
within its rights to introduce such changes. 

[215] Regarding the site visits, the Panel finds that Dr. Mengel and Dr. Mador were merely 
direct with DL, and asked difficult questions, during the site visits.  However, this does not 
show bias.   

[216] The Panel disagrees with DL’s assertion that the announcement of Sonic as the 
preferred Proponent by AHS undermined the integrity of the RFP process and created a 
reasonable apprehension of bias in respect to the vendor bid appeal process.  It is established 
practice for procurement authorities to disclose the selection of a preferred Proponent,  
particularly where the award of a contract remains subject to a successful negotiation.  The 
Panel finds that the announcement of Sonic as the preferred Proponent could have been 
better managed, but this does not amount to bias.   

[217] Additionally, AHS’ conduct of the vendor debrief with DL could have been more 
suitably handled.  DL was, however, provided with the opportunity to meet with AHS for the 
purposes of submitting both verbal and written inquiries regarding DL’s performance and 
proposal in response to the RFP, in accordance with the Procedure.  As such, the Panel finds 
that AHS’ administration of the vendor debrief did not amount to bias and therefore did not 
breach any duty owned to DL. 

[218] The Panel finds that the COI Plan was not sufficient to mitigate against a reasonable 
apprehension of bias.  By way of background, the Panel heard evidence that the COI Plan 
was finalized in November 2013, prior to the RFP release in December 2013.  In this regard, 
the COI Plan permitted individuals with declared conflicts of interest to participate in the RFP 
process (due to their distinctive expertise), but did not set out any strategy to manage conflicts 
in order to protect against a reasonable apprehension of bias. 

[219] Evidence was offered by DL regarding the option for AHS to engage independent 
evaluators from outside the RRL and/or UAH.  No evidence was presented by AHS about 
attempts to find evaluators from other jurisdictions.  In this regard, the Panel finds that AHS 
should have made attempts to secure expertise from alternate jurisdictions or, alternatively, 
should have limited the participation of individuals with declared conflicts of interest to avoid a 
reasonable apprehension of bias. 

[220] While the Panel finds that the COI Plan was not sufficient to mitigate against potential 
bias, the Panel finds that there was no evidence to demonstrate actual bias.  However, there 
was a reasonable apprehension of bias created in the way that AHS handled the conflicts of 
interest issue. 
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Faulty Evaluation Process 

 Good Fit Question 

[221] DL alleges that the RFP process was undermined by a faulty evaluation methodology.  
While the Panel finds that a public procurement of this size and complexity would be more 
appropriately decided by an established numerical scoring method, the Panel also finds that 
the subjective methodology employed by AHS was set out in the RFP document from the 
outset and therefore known to the Proponents.  In this regard, the Panel finds that Addendum 
11 did not change the evaluation methodology by making it subjective, as alleged by DL.  The 
RFP document, as originally published, expressly set out the Good Fit Question and instructed 
evaluators to undertake the ranking process based upon that question. 

 Evaluation Process  

[222] The Panel has concerns with the manner in which the evaluation was executed by 
AHS.  The Panel heard evidence that 50% of the evaluators’ Pen Scoring was not consistent 
with their Ranking.  Mr. Iskiw confirmed with evaluators, in an email, that the Pen Scoring and 
the Ranking need not be aligned.  Mr. Iskiw presented evidence that when CPSM compared 
the Pen Scoring to the Ranking, the Pen Scoring in many instances differed from the Ranking.  
Mr. Iskiw stated that, upon review, the vast majority of these instances were “effectively ties,” 
as the scores were different by tenths of a point.  As the differences were not viewed to be 
“material”, there was no adjustment made.  For the eight (8) evaluators that had Pen Scoring 
that CPSM considered to be materially different from the Ranking, CPSM followed-up and it 
was determined that these individuals were not following instructions.  CPSM was able to 
have conversations with seven (7) of these eight (8) evaluators and Mr. Iskiw gave evidence 
that CPSM was satisfied with the responses of these individuals.  None of these Rankings 
were excluded from the Final Ranking. 

 Addendum 11 

[223] While DL took the position that Addendum 11 was a “game changer,” the Panel finds 
that there was no evidence presented at the Appeal Hearing that Addendum 11 changed the 
RFP process in a significant way.  In addition, the evidence at the Appeal Hearing was that DL 
did not do anything in response to Addendum 11, nor did DL lead evidence regarding what it 
would have changed in its proposal or in its conduct in the RFP process in response to 
Addendum 11, if it had had more time to do so.  Accordingly, the Panel finds that although 
AHS should have issued Addendum 11 earlier in the RFP process, the Panel has determined 
that it is unable to conclude that Addendum 11 changed either the outcome of the evaluation 
or what DL would have done differently, had it been issued earlier. 

 Incomplete Considerations 

[224] DL alleges that AHS allowed incomplete or improper considerations to drive the 
Ranking by interfering with information flow between Proponents and the evaluators.   Given 
that there were clarification questions raised by the evaluators, which clarification questions 
were at first provided to the Proponents and then retracted from the Proponents, the Panel is 
unable to determine whether the evaluators had any remaining questions.  The Panel heard 
evidence that AHS retracted the clarification questions because of the unexpectedly high 
number of questions, and further, they decided that the clarification questions could be 
answered during the site visits.  Further, Mr. Iskiw sent an email on July 4, 2014 to the 
evaluators advising that they could submit their Ranking without having received all of the 
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information.  Accordingly, it is not clear to the Panel whether, in the end, the evaluators 
received all of the information they needed, as the individuals who attended the site visits 
were not the evaluators themselves and they were permitted to submit their Ranking without 
having received all of the information. 

 Improper Considerations and/or Improper Influence 

[225] In addition, since the information gathered in the site visits was not gathered directly by 
the evaluators, but instead relayed to the evaluators through the teams that conducted the site 
visits, the Panel finds that this created an opportunity for improper considerations and cross-
pollination between the evaluators and site visit teams. 

[226] DL’s position is that AHS created a “ground shift” between the Pencil Scoring and Pen 
Scoring evaluation stages by fostering opportunities for inappropriate influence on evaluators.  
The Panel finds that there was no evidence of a “ground shift”.  However, the Panel finds that 
AHS did permit opportunities for inappropriate influence, due to the fact that the evaluators 
were provided with information about the Proponents during the site visits, presentations, and 
reference checks that the evaluators did not receive first hand, which created an opportunity 
for undue influence.  The evidence suggests that at various times, the Core Team, the Blue 
Ribbon Group, the site visit teams and members of CPSM had discussions with the evaluators 
about the RFP process. It is the Panel’s opinion that best practice suggests that evaluators not 
speak with anyone outside of their evaluation group and that everything each evaluator is 
basing his or her scoring on be witnessed first hand. 

[227] In order for the Panel to make a determination that there were no improper 
considerations or improper influence, the Panel would have to know what considerations the 
evaluators actually employed in their scoring, and what evaluations were conducted within a 
process where the appropriate criteria were considered with an absence of external influence.  
Dr. Mador gave evidence that there was discussion during the de-briefs between the site visit 
teams and evaluators but confirmed there are no minutes of such discussions. Further, it is 
unclear from the evidence as to what the site team members’ instructions were, and whether 
they were fully versed in each Proponent’s proposal.  The lack of evidence in the form of notes 
of meetings of evaluation teams, information communicated at site visit de-briefs, and 
discussions between evaluation teams and the Core Team and Blue Ribbon Group makes it 
difficult for the Panel to find that there were no improper considerations or improper influence. 

 Averaging 

[228] DL alleges that AHS made the distinction between the preferred Proponent and the 
Proponents in second and third place statistically meaningless by averaging the Rankings.  
The Panel received evidence that AHS averaged the Rankings from the individual evaluators 
within each of the evaluation teams and then averaged the Rankings from each evaluation 
team to arrive at the Final Ranking.  The Panel finds that, although averaging an average can 
impact statistical accuracy, this would not make the distinction between the Proponents 
meaningless, but rather likely more pronounced.  As such, the Panel finds that averaging the 
Rankings to arrive at the Final Ranking would not necessarily have changed the Final 
Ranking. 
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 Inconsistency in Scoring 

[229] DL alleges that AHS diluted the rationality of the evaluation by giving the evaluators 
undue flexibility and allowing evaluators to engineer their assessment of the RFP 
requirements inconsistently.  The Panel finds that offering evaluation teams latitude in setting 
assessment criteria is neither unusual or unreasonable and operates to promote the 
correlation between evaluator expertise and the criteria under evaluation. 

Transition Costs 

[230] It is DL’s position that AHS failed to consider, adequately or at all, transition costs.  The 
Panel finds that the parties to the Appeal appear to have different definitions of transition 
costs.  DL defined this term broadly, to include the acquisition by a new provider of DL’s 
business as a going concern, while AHS defined this term narrowly.  At the Appeal Hearing, 
the Panel heard evidence that AHS considered all of the financial costs pursuant to the terms 
of the RFP, and that such financial costs were included in the workbooks provided to, and 
completed by, each of the Proponents.  AHS indicated that financial considerations were only 
one component of the evaluation in this RFP process.  AHS looked at the issue of considering 
additional financial costs, which seemed to be the costs that DL is including in its definition of 
transition costs.  AHS asked DL to provide information regarding these costs, so that each 
Proponent could be aware of same.  However, the evidence indicates that DL declined to 
provide AHS the information that was requested, on the basis that such information was 
confidential, so AHS decided not to add those costs to its evaluation.  AHS determined that 
such costs would be dealt with in the due diligence process and through the negotiations with 
the preferred Proponent.  The Panel finds that this was not contrary to the terms of the RFP 
nor was it in breach of any duty owed by AHS to the Proponents. 

Disclosure of Records 

[231] DL alleges that AHS failed to make timely and complete disclosure of records.  The 
Panel was not advised as to which documents DL requested and what documents DL 
received.  However, with respect to the conduct of the Appeal by this Panel, the Panel is of the 
opinion that DL was afforded ample opportunity to respond to the Panel and to participate in 
the Appeal process.  The Panel has no further recommendation in relation to any additional 
documents that DL feels that it is entitled to and that AHS has not produced as part of this 
Appeal. It should be noted that the Procedure did not allow the Panel to compel further 
production of documents.  

BREACH OF THE DUTY OF FAIRNESS 

[232] As set out above, the overall “Test of Fairness” is stated as an assessment of whether 
the process is fully documented and able to withstand any degree of scrutiny, and whether the 
documentation provides substantive support for decisions made.  Pursuant to the Panel’s 
findings of fact set out in the above paragraphs of this decision, the Panel has concluded that 
AHS did not comply with its duty of fairness in its conduct of the RFP process.  The Panel has 
determined that the breach of the duty of fairness has occurred in the manner set out in the 
paragraphs that follow. 

Transparency 

[233] The Panel finds that the process was commenced in a transparent fashion, such that 
the RFP was publically accessible and open to the public for bids.  The Panel finds that on the 
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whole, AHS conducted the RFP process in the manner that it said it would.  However, the 
Panel finds that, subsequent to the release of the RFP, the process included elements that 
lacked transparency. 

[234] To be a transparent process, the manner in which AHS evaluated the Proponents must 
be clear and evident to anyone who reviews the process.  The RFP process was not fully 
transparent.  For example, the Panel finds that certain key aspects of the RFP itself were 
difficult to understand and the subjectivity inherent in the evaluation process contributed to a 
lack of transparency in the process.  Further, it is not clear to the Panel that the evaluators 
were provided, on a first-hand basis, with all of the information they required in order to 
complete the scoring, because notes were not taken of the meetings conducted between the 
site visit teams and the evaluators, and there was no evidence provided as to what 
discussions took place amongst the Core Team, the Blue Ribbon Group and the evaluation 
teams.  Further, there was little evidence provided to substantiate what discussions took place 
among team members as they averaged their individual Rankings, and no evidence provided 
that would explain why, in many cases, the Pen Scoring did not translate to the Ranking.  
Accordingly, the Panel finds that many aspects of the RFP process were not transparent. 

Integrity 

[235] In terms of integrity, the Panel finds, despite breaches of its duty of fairness in parts of 
the process, that AHS conducted its process with integrity. 

Equality 

[236] AHS abided by the principle of equality in its process. 

Neutrality 

[237] With respect to neutrality, the Panel finds that while there was no evidence of actual 
bias, the process followed by AHS created a reasonable apprehension of bias and the COI 
Plan did not adequately mitigate against this.  For example, there was no evidence presented 
by AHS to indicate how the involvement of individuals with declared conflicts was managed by 
AHS to mitigate any opportunity for bias.   

[238] The Panel is particularly concerned about neutrality in the process due to the 
involvement of Mr. Michel.  The Panel was advised that Mr. Michel was a member of an 
advisory committee for a subsidiary of one of the Proponents, and that he subsequently joined 
the Blue Ribbon Group.  There was no evidence presented that demonstrated how the 
potential for bias was mitigated by AHS in the face of this conflict, nor was any material 
presented by AHS to indicate the level of Mr. Michel’s involvement with the Blue Ribbon 
Group, how he may have interacted with and influenced those in the Blue Ribbon Group, the 
Core Team and the evaluators.  Given the lack of evidence to substantiate Mr. Michel’s actual 
involvement or influence in the evaluation process or any strategy undertaken by AHS to 
mitigate his conflict of interest leads the Panel to conclude that there was an opportunity for 
bias or favouritism to influence the evaluation. 
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Consistency and Compliance 

[239] The Panel finds that AHS breached the principles of consistency and compliance in its 
process.  As there was insufficient transparency in this RFP process, the Panel cannot be 
certain that the evaluators assessed Proponents in accordance with the concepts identified in 
the RFP, rather than other considerations. 

Objectivity 

[240] Regarding objectivity, AHS had an obligation to ensure that all observations, 
judgments and assessments made by the evaluators during the RFP process were based 
solely on the proposals and presentations of the Proponents.  The Panel finds that AHS did 
not meet its obligation in this regard.  There was cross-pollination between the teams, as the 
Blue Ribbon Group and the Core Team had influence on the evaluators, but the Panel cannot 
determine the extent of the effect of this influence, as there were no notes kept nor any record 
of the discussions among the groups.  Most significantly, the findings from the site visits were 
relayed by the site visit teams to the evaluators in meetings, but again there were no notes 
kept, so the Panel cannot determine the extent of the effect of this influence.  The Panel finds 
that it is highly irregular to have evaluators base their scores on reports and second-hand 
information, and that best practices suggest that evaluators should only base their scores on 
what they are reading, reviewing, and witnessing. Accordingly, although the Panel cannot 
determine the extent of the influence of those individuals who reported to the evaluators on 
the site visits, the Panel finds that the opportunity existed for the evaluators to be influenced 
by improper considerations or to have completed their Ranking without all of the necessary 
information. 

EFFECT OF BREACHES 

[241] The Panel also must consider whether the breaches of AHS in the RFP process were 
simply technical, such that the breaches resulted in no substantial wrong or miscarriage of 
justice.29  In Re Med-Emerg International Inc., the Canadian International Trade Tribunal 
found that the proponent’s complaint was valid, in part, but did not recommend that the 
government unwind the RFP process in that case, given that the complaining proponent was 
not seriously prejudiced due to the governments’ breaches, as the complaining proponent 
would not have been the preferred proponent in any event: 

101. The Tribunal is convinced that, regardless of these breaches, Med-Emerg would still have been 
unable to overcome Calian’s price-per-point advantage. From that perspective, the Tribunal is of the 
view that Med-Emerg was not seriously prejudiced, in that it would not have been awarded the 
contract in any event, as distinct from what would have been the case had Calian not met the 
mandatory requirements of criterion RC-1. In this connection, the Tribunal notes that this criterion was 
the object of some clarification during the procurement process. However, the Tribunal also notes that 
Med-Emerg chose not to seek additional clarification or object to the clarification provided. Given that 
Calian met the mandatory criteria and Med-Emerg could not overcome Calian’s price-per-point 
advantage, the Tribunal is not convinced that the interests of fairness and efficiency and the general 
public interest require it to make any remedy recommendations in this case. 

                                                

29 Canada (Citizenship and Immigration) v. Khosa, 2009 SCC 12 at para. 43; Notario v. Canada 
(Citizenship and Immigration), 2014 FC 1159 at para. 27; Sketchley v. Canada (Attorney General), 
2005 FCA 404 at paras. 52 to 55. 
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102. As for the integrity and efficiency of the competitive system, the Tribunal is of the view that, in this 
case, restarting the procurement process or re-evaluating the proposals would have a greater 
negative impact on the system than the prejudice that it may already have suffered. However, having 
said that, the Tribunal believes that greater attention must be devoted to providing evaluators with 
clear evaluation guidelines that are fully consistent with the published evaluation criteria to which the 

bidders must respond.30 

[242] On this point, the Panel finds that the breaches of AHS were not simply 
inconsequential, trivial or technical.  However, due to the nature of the breaches, and the 
subjective evaluation of the RFP given the Good Fit Question, the Panel cannot say whether 
or not, if these breaches had not existed, DL would have been selected as the preferred 
Proponent.  There was a reasonable apprehension of bias in the process, and given the lack 
of transparency as to some of the details of the RFP process, the Panel cannot say how 
significant the impact of the breaches was on the outcome of the process. 

[243] Pursuant to the Court of Appeal of Alberta decision in Rainbow Beach Developments 
Inc. v. Parkland (County), if even a single evaluator, or an individual who may have had 
influence on the evaluators, such as Mr. Michel, is disqualified by an apprehension of bias and 
fails to recuse him or herself, the whole proceeding is affected.31  In such circumstances, it is 
not necessary to demonstrate that the biased member’s vote was a factor in the outcome.  
The evaluators were permitted to submit scoring without having received all of the information.  
The evaluators were permitted to submit scoring where the Pen Scoring did not align with the 
Ranking and little to no evidence was provided by AHS to indicate how this misalignment was 
justified by CPSM.  The site visits and presentations were attended by individuals other than 
evaluators, who then reported their findings to the evaluators.  In such circumstances, the 
breaches by AHS are substantive. 

[244] The Panel cannot determine whether the conflict of interest present in the RFP 
process had any impact on the outcome of the process, given the lack of full transparency.  In 
addition, due to the deficiencies in the COI Plan, the conflict of interest risks were not 
appropriately mitigated. 

WAIVER 

[245] AHS’ position is that DL failed to adequately voice its concerns during the RFP 
process, prior to a decision on the preferred Proponent being made.  AHS’ position is that this 
disentitles DL from the remedy that it seeks.  The Panel finds that DL raised some concerns 
during the process, but did not voice all of its concerns.  However, the Panel has determined 
that this does not disentitle DL from pursuing this Appeal.  Specifically, with respect to raising 
concerns regarding bias, DL received information upon disclosure from AHS during this 
Appeal process which led DL to be concerned that there was a reasonable apprehension of 
bias, or actual bias, in the RFP process.  At that point, DL properly raised the concern, within 
the Appeal process, and did so in a timely manner. 

                                                

30 Re Med-Emerg International Inc., [2005] C.I.T.T. No. 46 at paras. 101 and 102. 
31 Rainbow Beach Developments Inc. v. Parkland (County), 2013 ABCA 205 at paras. 12 and 13. 



Page 57 

 
14144460.2 

V. SUPPLEMENTARY FINDINGS 

[246] The Panel further finds that: 

(a) Each of DL, Sonic and Quest are qualified to deliver the laboratory services 
contemplated by the RFP, as the Panel recognizes that each of the Proponents 
met the mandatory criteria set out by AHS in the RFP; 

(b) The evaluation methodology and process employed by AHS give rise to some 
doubt as to the validity of the selection of the preferred Proponent; and 

(c) The issue of “value for money” surrounding the RFP process remains 
outstanding and the true costs associated with implementation should be 
established prior to the award of any contract. 

VI. RECOMMENDATIONS 

[247] DL asks for the procurement process to be cancelled.  DL states that a decision to not 
cancel the procurement process will harm public health care and put Albertans at risk and 
trigger massive costs for the public purse.  DL states that if this procurement, which is the 
largest in the history of AHS, is allowed to stand with its significant flaws, the integrity of public 
procurement in the Alberta health care system will be undermined.  DL states that it is 
possible to accommodate ongoing, effective laboratory services in the interim, should the 
procurement process be cancelled and AHS be “sent back to the drawing board.” 

[248] AHS submits that such a remedy is inappropriate and is not supported by the facts of 
this case.  AHS states that where a bidder has failed to establish a causal connection between 
a violation of a procurement rule and the loss of a contract award, the absence of this cause 
and effect relationship serves as a barrier to a remedy.32  In addition, AHS states that to 
restart the procurement process at this juncture would have a significant negative impact on 
Alberta’s health care system including the further expenditure of a significant amount of public 
resources. 

[249] The Panel finds that the cancellation and re-issuance of the RFP would not be 
appropriate. 

[250] The Panel recommends that: 

(a) AHS enter into separate and concurrent, good faith negotiations with each of 
the Proponents for the purposes of concluding an agreement for the delivery of 
laboratory services that best serves the needs of Albertans; 

(b) recognizing that AHS and Sonic have already engaged in negotiations, AHS 
should not award a contract until such time as negotiations with all of the 
Proponents has identified the opportunity for the delivery of laboratory services 
that best serves the needs of Albertans; and 

                                                

32 Re Med-Emerg International Inc., [2005] C.I.T.T. No. 46 at paras. 101 and 102. 
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(c) a condition precedent to any concurrent negotiations, as recommended above, 
should be an extension of the Consolidation Agreement between AHS and DL 
for an amount of time equivalent to the delay caused by any concurrent 
negotiations.  

Appeal heard on February 23-25, 2015. 

Decision and Reasons issued on June 9, 2015. 
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