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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

In its April 2015 ruling in Rapiscan Systems Inc. v. Canada 
(Attorney General), the Federal Court of Appeal upheld a 
February 2014 Federal Court trial decision that set aside a 
contract awarded by the Canadian Air Transport Security 
Authority (“CATSA”) after finding that the contract was 
unlawfully awarded pursuant to an unfair bidding process. 
The dispute arose over the procurement of airport security 
screening equipment.  
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

The contract was awarded to the incumbent equipment 
provider, Smiths Detection Montreal Inc. A competing 
supplier of security screening equipment, Rapiscan 
Systems Inc., brought the legal challenge after submitting 
an unsuccessful bid. Rapiscan alleged that the process 
was unfairly biased in favour of Smiths after CATSA had 
previously awarded Smiths sole source contracts for the 
provision of similar equipment and had relied on hidden 
evaluation criteria.  

Judicial Review – Procedural Correctness 6 



Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

In its judgment, the Federal Court noted that CATSA 
operates under federal statute with a mandate that 
includes screening passengers and their carry-on and 
checked baggage. While it is not subject the Treasury 
Board contracting policies or federal government 
contracting regulations, CATSA’s governing statute, the 
Canadian Air Transport Security Authority Act, provides 
that CATSA is governed by a board of directors comprised 
of a chairperson, ten other directors, and a chief executive 
office, who are responsible for financial oversight, 
corporate oversight and good governance.  

Judicial Review – Procedural Correctness 7 



Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

The court also noted that CATSA’s internal contracting 
policy called for open competitive bidding to obtain and 
demonstrate value for money and promote openness, 
transparency and fairness in its contracting process. That 
policy also required the use of transparent evaluation 
criteria in contract award decisions. 
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

As the Federal Court noted, since its creation in 2002, 
CATSA had purchased it screening equipment exclusively 
from Smiths. While CATSA was criticized by the Auditor 
General of Canada in a December 2006 report for its sole-
sourcing practices, the court observed that in 2009, after 
conducting informal internal comparisons of the Smiths 
and Rapiscan security screening equipment, CATSA 
awarded another sole source contract to Smiths.  
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

As the court explained, CATSA officials preferred the new 
Smiths equipment since it was able to generate baggage 
images or “views” from four different vantage points. 
According to CATSA officials, the multiple view capture 
function helped expedite the screening process for security 
staff. The Rapiscan equipment, while considerably less 
expensive, was only able to capture views from two 
different perspectives.  
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

These technical considerations were relied on by CATSA 
management to obtain board approval for the $30 million 
sole-source award to Smiths in 2009. Under that contract, 
CATSA replaced the single view equipment that had 
previously been provided by Smiths through a prior sole 
sourced contract.  
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

In July 2010 CATSA prepared a new plan to competitively 
procure additional security screening equipment at an 
estimated cost of $40.5 million and went to market in 
August 2010 with a solicitation document that it referred to 
as a Request for Submissions (“RFS”).  After discovering 
that Rapiscan had failed to download the solicitation from 
MERX, CATSA directly approached Rapiscan to 
encourage Rapiscan to participate in the bidding process. 
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

By October 2010 CATSA officials sought approval from the 
board to award a new contract to Smiths. According to the 
briefing note provided to the board, Smiths had been 
selected pursuant to a process that was designed to 
“obtain competitiveness, openness, fairness, transparency 
and value for money” and the Smiths equipment had 
“rated highest in each category” of evaluation. The briefing 
note also indicated that the Rapiscan equipment had not 
met the requirement of being able to generate at least 
three views of scanned baggage.  

Judicial Review – Procedural Correctness 13 



Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

In response to questions by the board, CATSA’s CEO 
provided assurances that Smith’s equipment “meet the 
needs required now” and was “the highest performing 
technology that exists today with the most potential for 
improvement.” The board approved the award of a five 
year standing offer to Smiths, with an option to extend for 
up to five additional years.  
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

Rapiscan brought a legal challenge against this contract 
award, seeking a court declaration that the award decision 
was unlawful and unfair and seeking that the court direct 
CATSA to conduct a new procurement process that 
complied with CATSA’s statutory obligations and 
contracting procedures. In providing its reasoning for 
reviewing CATSA’s contract award decision, the Federal 
Court acknowledged that the judicial review of government 
commercial decisions has a long and complex history and 
that the courts have traditionally hesitated in reviewing 
these contracting decisions: 
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

As the Federal Court of Appeal noted in the first sentence of Irving 
Shipbuilding Inc v Canada (Attorney General), 2009 FCA 116, [2010] 2 
F.C.R. 488 [Irving Shipbuilding] at para 1, "Public contracts lie at the 
intersection of public law and private law." It is common ground that a 
procurement contract, being commercial in nature, does not normally 
permit recourse to administrative law remedies….The Court also cited 
with approval the text of Paul Emanuelli, Government Procurement, 2d 
ed (Markham, Ontario: LexisNexis, 2008), which (at page 698) 
formulates a more generalized threshold to determine whether judicial 
review is permitted in a contractual context: 
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

This view of the Court's jurisdiction is consistent with that generally 
adopted by other courts in Canada: see Paul Emanuelli, Government 
Procurement, 2nd ed. (Markham, Ontario: LEXISNEXIS, 2008) at 
697-706, who concludes (at 698): 
 
As a general rule, the closer the connection between a procurement 
process and the exercise of a statutory power, the greater the 
likelihood that the activity can be subject to judicial review. Conversely, 
to the extent that the procurement falls outside the scope of a statutory 
power and within the exercise of government's residual executive 
power, the less likely that the procurement will be subject to judicial 
review. 
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

English authorities on public contracts and judicial review are 
considered in Harry Woolf, Jeffrey Jowell and Andrew Le Sueur, de 
Smith's Judicial Review, 6th ed. (London: Sweet & Maxwell Ltd., 
2007), 138-45, where courts generally require an "additional public 
element" before concluding that the exercise by a public authority of its 
contractual power is subject to judicial review, even when the power is 
statutory. 
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

In considering whether a government contracting decision 
contains a sufficient public element to warrant a judicial 
review remedy, the Federal Court referred to a number of 
factors cited by the Federal Court of Appeal in its 2011 Air 
Canada v. Toronto Port Authority decision. The factors 
adopted from that decision included: 
 

•  whether the contract was a private commercial matter 
or one of broader interest to the public 

•  whether the decision-maker in question was performing 
public responsibilities 
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

•  whether the contracting decision was based on laws 
rather than private discretion 

•  whether the contracting institution was operating within 
the network of government and exercising powers as 
part of that network  

•  the extent to which the decision-maker was an agent or 
controlled or influence by a public entity.  
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

After finding that these public element considerations 
applied to CATSA’s contract award decision, and after 
finding that judicial intervention was required to protect the 
integrity of the public procurement process in the 
circumstances, the court determined that the matter should 
be subject to judicial review. 
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

Rather than running a fair and open process, the court 
found that in its RFS process CATSA had disclaimed any 
fairness duties, had failed to state its requirements and 
had failed to disclose its evaluation criteria to prospective 
bidders. With respect to CATSA's failure to adhere to its 
contracting procedures, the court stated that: 
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

The overall failure of management was in not advising the Board that it 
had derogated drastically from the Contracting Procedures during the 
procurement process. The two areas of significant deviation from the 
Contracting Procedures in terms of outcomes are firstly, the drafting of 
an "RFS" procedure that was not a fair or competitive process; and 
secondly, the concealment of minimum requirements and performance 
standards with the result of unfairly favouring Smiths. 

Judicial Review – Procedural Correctness 23 



Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

The Federal Court found that CATSA's conduct during the 
bidding process constituted bad faith since CATSA had 
encouraged Rapiscan to participate in a process where it 
had no chance of succeeding because of hidden technical 
preferences so that CATSA’s management could provide 
the appearance of a fair and open competition to the 
board. 
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

The Federal Court also found that CATSA's management 
misled the board on the technical merits of the Smiths 
equipment, which was characterized as being “the highest 
performing technology that exists today.” The court found 
that there was no apparent basis for arriving at that 
conclusion. 
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

While the fact that the RFS did not create Contract A and 
therefore shielded CATSA from lost-profit claims was a 
factor in deciding to grant the judicial review remedy, the 
Federal Court acknowledged that the absence of Contract 
A was not ultimately determinative since in the 
circumstances the need for good governance would have 
called for a judicial review remedy even if the RFS had 
created Contract A. 
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

After determining that CATSA's contract award decision 
was unfair, unreasonable, arbitrary, made in bad faith and 
procedurally illegal for its failure to consider relevant 
factors, the Federal Court ruled that the contract award 
should be declared unlawful and set aside.  
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

CATSA appealed the decision but lost that appeal. While the 
Federal Court of Appeal reversed some of the Federal 
Court’s findings, including the trial court’s finding of bad faith 
on the part of CATSA, its April 2015 ruling ultimately upheld 
the trial court’s decision to strike down the contract award. 
The Federal Court of Appeal agreed with the Federal Court 
when it acknowledged that not every procurement process 
creates Contract A, and that, in the absence of Contract A 
and its implied duties and restrictions, the traditional contract 
law of negotiated offer and acceptance governs the pre-
award stage of the procurement process:  
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

An important feature in a procurement process is the established and 
notional contract known as "Contract A" that is created when a bidder 
responds to the purchaser's tender call and submits a tender (Ontario 
v. Ron Engineering & Construction (Eastern) Ltd., [1981] 1 S.C.R. 
111). It is settled law that the formation of the said "Contract A" in a 
procurement process will create implied rights and obligations arising 
out of the said process (e.g. a duty of fairness), which is distinct from 
the contract to be awarded at the conclusion of the bidding process 
("Contract B"). 
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

Pursuant to M.J.B. Enterprises Ltd. v. Defence Construction (1951) 
Ltd., [1999] 1 S.C.R. 619 [M.J.B. Enterprises], the Supreme Court of 
Canada established that upon submission of a tender, "Contract A" will 
not necessarily arise. The creation of a "Contract A" will depend on the 
intention of the parties - as with the formation of any contract - and the 
terms and conditions established in the tendering documents (M.J.B. 
Enterprises; Martel Building Ltd. v. Canada, 2000 SCC 60, [2000] 2 
S.C.R. 860 and Naylor Group Inc. v. Ellis-Don Construction Ltd., 2001 
SCC 58, [2001] 2 S.C.R. 943). In the event that no "Contract A" is 
created, it follows that, in principle, the parties are governed by the 
traditional law of contracts and the rights and obligations implied in a 
"Contract A" do not arise. (Paul Emanuelli, Government Procurement, 
3d ed. (Lexis, 2012) at page 68). 
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

However, the Federal Court of Appeal disagreed with the 
Federal Court’s finding that the absence of Contract A 
resulted in the exclusion of the public institution’s duty to 
ensure the fair and equal treatment of bidders. As the 
Federal Court ultimately found, the Federal Court of 
Appeal noted that even in the absence of Contract A (and 
the commercial lost profit remedy available to bidders) 
public institutions continue to be under the duty of 
procedural fairness under administrative law:   
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

The judge was alive to the notion of "Contract A" and was also 
concerned that the present case involved a unique aspect because 
the RFS explicitly excluded "Contract A". In his opinion, the result of 
this exclusion was to deny "any duty of fair and equal treatment owed 
to the bidding parties" (judge's reasons at para. 122). He was of the 
view that even if a satisfactory remedy in the traditional law of contract 
was available to Rapiscan, he nonetheless felt compelled given the 
circumstances of the case, to find a public law remedy for breach of 
procedural fairness (judge's reasons at paras. 125-126). In so finding, 
he concluded that CATSA had breached its duty of procedural fairness 
vis-à-vis Rapiscan and a remedy was accordingly warranted to 
maintain the integrity of the governmental procurement process. 
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

While the absence of Contract A would typically preclude a 
bidder’s ability to bring commercial lost profit claim against 
a purchasing institution, the Federal Court of Appeal 
agreed that the administrative law remedy of judicial 
review allows competing bidders to seek procedural 
remedies to challenge the procedural fairness of a 
government procurement process. These remedies can 
include orders to revisit an evaluation process and, as 
evidenced in the Federal Court’s trial decision, can result 
in a court nullifying a contract award decision.  
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

However, the Federal Court of Appeal disagreed with the 
trial decision, and with other prior Federal Court rulings, 
regarding the applicable standard of review for 
government procurement. Rather than adopting the more 
deferential “reasonableness” standard, the Federal Court 
of Appeal concluded that the standard of review for 
procedural fairness in a government procurement process 
was the stricter correctness standard:  
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

However, in finding a public law duty of procedural fairness, the judge 
seems to have conflated the issue of whether CATSA's decision was 
reasonable with the issue of whether CATSA breached a duty of 
procedural fairness. This is evident when the judge states that "[t]he 
Board authorized an award of a contract that resulted from an unfair 
and non-competitive procurement process" (judge's reasons at para. 
4). [Emphasis added.] The issues of fairness and reasonableness are 
expressly joined together where he describes CATSA's decision as 
"unfair, unreasonable, arbitrary and made in bad faith" (judge's 
reasons at para. 131; see also paras. 127 and 129). 

Judicial Review – Procedural Correctness 35 



Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

The root of the judge's reasoning can be found in his reliance on GDC 
Gatineau Development Corp v. Canada (Minister of Public Works and 
Government Services), 2009 FC 1295 at paragraph 24 [GDC Gatineau], 
which purported to affirm earlier Federal Court jurisprudence, which 
stands for the questionable proposition that a tendering decision is 
unreasonable where "tendering authority acted in an unfair, unreasonable 
or arbitrary manner, based its decision on irrelevant considerations, or 
acted in bad faith." By proposing that reasonableness should be 
measured in part in terms of fairness, the GDC Gatineau test clearly runs 
contrary to the well-established distinction between substantive review 
and procedural fairness and the resulting rule that procedural fairness is 
reviewed separately on a correctness standard (Khela v. Mission 
Institution, 2014 SCC 24, [2014] 1 S.C.R. 502 at para. 79). 
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

In so finding, the Federal Court of Appeal parted company 
with the majority of recent decisions across Canada that 
have applied the more deferential reasonableness 
standard of review to government procurement.  
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

In relying on more general administrative law principles, 
the Federal Court of Appeal drew a distinction between the 
substantive decisions made in government procurement 
(which would presumably include technical assessments 
of proposals by subject matter experts), to which a 
reasonableness standard would apply, and the procedural 
rules administered in a government procurement process, 
which should be subject to a less deferential correctness 
standard.   
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Appeal Court Applies Procedural Correctness to Procurement 
Rapiscan Systems Inc. v. Canada (Attorney General) 

Federal Court of Appeal 

Notwithstanding the prior jurisprudential trend towards a 
more deferential general reasonableness standard, this 
aspect of the Federal Court of Appeal judgment could 
represent a watershed moment in introducing a new era of 
procedural correctness to government procurement 
decisions across Canada.  
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Spec Drafting Decisions Subject to Judicial Review 
Airbus Helicopters Canada Ltd. v. Canada (Attorney General) 

Federal Court of Canada 

In its February 2015 decision in Airbus Helicopters Canada 
Ltd. v. Canada (Attorney General), the Federal Court of 
Canada rejected the legal challenge of a supplier who 
alleged that the government’s specifications were biased 
in favour of a competing supplier. The case dealt with a 
federal government tender call for a $172 million light-lift 
helicopter purchase. The applicant, Airbus Helicopter 
Canada Ltd., brought a judicial review application after it 
engaged in pre-bid consultations with the government but 
then refused to bid due to what it alleged were biased 
specifications. 
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Spec Drafting Decisions Subject to Judicial Review 
Airbus Helicopters Canada Ltd. v. Canada (Attorney General) 

Federal Court of Canada 

As the court noted, the case was unique when compared 
to most other judicial review challenges in that the 
complainant never actually submitted a bid in the 
challenged process. One of the key issues in the decision 
was whether the complainant had the right to initiate a 
legal challenge in those circumstances. The court 
ultimately concluded that the applicant did have standing 
to bring the lawsuit since the government had engaged in 
pre-bid consultations regarding its requirements.  
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Spec Drafting Decisions Subject to Judicial Review 
Airbus Helicopters Canada Ltd. v. Canada (Attorney General) 

Federal Court of Canada 

The court found that the government was under a duty to 
develop fair and unbiased specifications and also found 
that the government’s market outreach created legitimate 
expectations that all consulted suppliers would be treated 
fairly during the consultation process. While the court 
determined that the government’s specification setting 
decision was subject to a more deferential reasonableness 
standard, it also concluded that the consultation process 
leading up to the creation those specifications was subject 
to a more stringent correctness standard.  
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Spec Drafting Decisions Subject to Judicial Review 
Airbus Helicopters Canada Ltd. v. Canada (Attorney General) 

Federal Court of Canada 

However, notwithstanding the right to challenge the 
specification setting decision and the process that led to 
that decision, the court ultimately held that the complainant 
failed to make its case. With respect to the Minister’s 
technical decision on the helicopter specifications, the 
court found the favouritism alleged by the applicant was 
never proven. 
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Spec Drafting Decisions Subject to Judicial Review 
Airbus Helicopters Canada Ltd. v. Canada (Attorney General) 

Federal Court of Canada 

As the court determined, the failure to accept a supplier’s 
request to change specifications in a solicitation document 
does not automatically equate to an unfair or biased 
process. In fact, in this case the court found no evidence 
that the government had overstated its technical 
requirements to bias the process in favour of the 
complainant’s competitor. 
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Spec Drafting Decisions Subject to Judicial Review 
Airbus Helicopters Canada Ltd. v. Canada (Attorney General) 

Federal Court of Canada 

Rather, the court found that the government provided 
ample evidence as to the fairness and reasonableness of 
its technical requirements. Turning to the process 
undertaken by the government to reach its technical 
specifications decision, the court confirmed that the 
government was subject to the strict correctness standard, 
under which no deference is normally owed to the 
institution by the reviewing court or tribunal. 
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Spec Drafting Decisions Subject to Judicial Review 
Airbus Helicopters Canada Ltd. v. Canada (Attorney General) 

Federal Court of Canada 

However, the court also noted that the degree of 
procedural fairness owed to an applicant will vary based 
on the specific circumstances of each situation and the 
consideration of a five-part test:  
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Spec Drafting Decisions Subject to Judicial Review 
Airbus Helicopters Canada Ltd. v. Canada (Attorney General) 

Federal Court of Canada 

The content of the duty of fairness on a public body varies according 
to five factors: (1) the nature of the decision and the decision-making 
process employed by the public organ; (2) the nature of the statutory 
scheme and the precise statutory provisions pursuant to which the 
public body operates; (3) the importance of the decision to the 
individuals affected; (4) the legitimate expectations of the party 
challenging the decision; and (5) the nature of the deference accorded 
to the body: Baker v. Canada (Minister of Citizenship and 
Immigration), [1999] 2 S.C.R. 817. In my view and having regard to the 
facts and legislation in this appeal, these considerations require the 
Municipality to articulate reasons for refusing the Congregation's 
second and third rezoning applications. 
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Spec Drafting Decisions Subject to Judicial Review 
Airbus Helicopters Canada Ltd. v. Canada (Attorney General) 

Federal Court of Canada 

Therefore, while the court ultimately concluded that the 
government was subject to a correctness standard in 
administering the consultation process leading up to the 
creation of its specifications, it ultimately found that the 
government met that standard by treating all participants in 
the consultation process equally.  
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Spec Drafting Decisions Subject to Judicial Review 
Airbus Helicopters Canada Ltd. v. Canada (Attorney General) 

Federal Court of Canada 

As this case illustrates, in addition to being subject to legal 
challenges to its tendering processes, a public institution 
can also be challenged on the pre-bid technical standard 
setting decisions it makes to create is tender call 
documents. In this particular case, the government opened 
the doors to a judicial review challenge based on 
allegations of bias and unfairness by initiating a pre-bid 
consultation process to help in it establish its technical 
specifications.  
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Spec Drafting Decisions Subject to Judicial Review 
Airbus Helicopters Canada Ltd. v. Canada (Attorney General) 

Federal Court of Canada 

While a public institution’s decisions on setting technical 
specifications may be afforded a more deferential 
reasonableness standard of review that allows the 
government some latitude in determining its operational 
requirements, the process used to consult and create 
those standards can be subject to a more stringent 
correctness standard that calls for the fair and equal 
treatment of all consulted parties.  
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Spec Drafting Decisions Subject to Judicial Review 
Airbus Helicopters Canada Ltd. v. Canada (Attorney General) 

Federal Court of Canada 

While the complainant ultimately failed to prove its 
allegations of biased specifications, this decision could 
serve as a significant precedent in the future for suppliers 
who seek to impugn the specifications established by 
public bodies in their bid solicitation documents.  
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Court Orders Disclosure of Contract Volume Information 
Corporation Express Canada Inc. (c.o.b. Staples Advantage Canada) v. 

 Memorial University of Newfoundland 
Newfoundland and Labrador Court of Appeal 

In its October 2015 decision in Corporation Express 
Canada Inc. (c.o.b. Staples Advantage Canada) v. 
Memorial University of Newfoundland, the Newfoundland 
and Labrador Court of Appeal dismissed the appeal of an 
incumbent contractor who objected to the disclosure of 
contract-related information under a public access request. 
The case dealt with a university office supply contract 
awarded under a tendering process. An unsuccessful 
bidder filed a public access request for information about 
the products and quantities ordered under the contract.  
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Court Orders Disclosure of Contract Volume Information 
Corporation Express Canada Inc. (c.o.b. Staples Advantage Canada) v. 

 Memorial University of Newfoundland 
Newfoundland and Labrador Court of Appeal 

The winning bidder objected to the disclosure, claiming 
that the requested statistics contained sensitive 
commercial information that was exempt from the 
disclosure rules. The Court of Appeal disagreed and 
upheld the trial court’s prior disclosure order. The Court of 
Appeal determined that the objecting supplier had failed to 
establish that the information in question should be 
shielded from disclosure.  
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Court Orders Disclosure of Contract Volume Information 
Corporation Express Canada Inc. (c.o.b. Staples Advantage Canada) v. 

 Memorial University of Newfoundland 
Newfoundland and Labrador Court of Appeal 

In fact, the court found that information about product 
orders and related quantities actually belonged to 
Memorial University of Newfoundland, the purchasing 
institution under the contract, rather than to the incumbent 
supplier. The Court of Appeal also held that failing to 
disclose this information could undermine future 
competitive bidding processes by giving incumbents an 
unfair advantage through inside knowledge of government 
requirements: 
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Court Orders Disclosure of Contract Volume Information 
Corporation Express Canada Inc. (c.o.b. Staples Advantage Canada) v. 

 Memorial University of Newfoundland 
Newfoundland and Labrador Court of Appeal 

One prospective bidder's loss of exclusive knowledge of MUN's 
contract and non-contract usage of office supplies in a previous time 
period, without more, does not translate to a risk of harm considerably 
above a mere possibility, or a real risk of financial loss. More 
specifically, disclosure of MUN's usage information simply puts 
prospective bidders on a more equal footing. This is how it should be, 
for it ultimately makes MUN, as a public institution, more accountable 
in its expenditure of public monies. Accordingly, to the extent that 
disclosure of the requested information would expose the bidding 
strategy of Staples, exposure of Staples' bidding strategy, without 
more, is not evidence from which harm to Staples' competitive position 
and significant financial loss to it can be reasonably inferred. 
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Court Orders Disclosure of Contract Volume Information 
Corporation Express Canada Inc. (c.o.b. Staples Advantage Canada) v. 

 Memorial University of Newfoundland 
Newfoundland and Labrador Court of Appeal 

As this case illustrates, the disclosure of contract 
information can be a legally contentious issue. Public 
institutions should therefore ensure that their contracts 
clearly address the use of product and quantity information 
so that they can properly respond to public access 
requests and enable a level playing field for future bids.  
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New Brunswick Court Project Extra Cost Claim 
Brad Gould Trucking & Excavating Ltd. v. Bird Construction Co. 

New Brunswick Court of Appeal 

In its July 2015 ruling in Bench in Brad Gould Trucking & 
Excavating Ltd. v. Bird Construction Co., the New 
Brunswick Court of Appeal reversed a November 2013 trial 
decision of the New Brunswick Court of Queen’s Bench 
that had previously found the provincial government liable 
for extra costs incurred by a contractor due to unforeseen 
soil conditions. The case dealt with the construction of the 
Saint John Law Courts building in Saint John, New 
Brunswick.  

No Negligent Misrepresentation or Omission – Extra-Costs Claim Rejected 57 



New Brunswick Court Project Extra Cost Claim 
Brad Gould Trucking & Excavating Ltd. v. Bird Construction Co. 

New Brunswick Court of Appeal 

While the trial court found that there were no negligent 
misrepresentations or omissions in the original tendering 
process, it held that this was irrelevant when determining 
extra costs for subsequently discovered unforeseen soil 
conditions. The trial court found that the province was 
responsible for paying for those additional costs since the 
contract provided for additional payment in the event of 
such unforeseen circumstances. 
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New Brunswick Court Project Extra Cost Claim 
Brad Gould Trucking & Excavating Ltd. v. Bird Construction Co. 

New Brunswick Court of Appeal 

The trial court therefore determined that both the prime 
and subcontractor were entitled to additional payments 
under the contact since the unforeseen soil conditions 
required significantly more work than was originally 
contemplated during the tendering process. However, the 
Court of Appeal disagreed and found that the contractors 
were not entitled to additional payments. In support of its 
conclusion, the Court of Appeal noted that the contractors 
had the information required to reasonably anticipate the 
soil conditions that they encountered on the project. 
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New Brunswick Court Project Extra Cost Claim 
Brad Gould Trucking & Excavating Ltd. v. Bird Construction Co. 

New Brunswick Court of Appeal 

The Court of Appeal found that the trial court’s failure to 
properly take the expert evidence regarding soil conditions 
into account undermined the validity of the trial court’s 
ruling. The Court of Appeal rejected the assertion that it 
would have been cost prohibitive for bidders to conduct 
pre-bid due diligence to properly assess the project 
conditions disclosed in the province’s report: 
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New Brunswick Court Project Extra Cost Claim 
Brad Gould Trucking & Excavating Ltd. v. Bird Construction Co. 

New Brunswick Court of Appeal 

The trial judge's conclusion that potential costs prohibited Bird and 
Gould from informing themselves regarding the proper interpretation of 
the Conquest Report is, in my view, simply not supported by the 
evidence. There was no evidence the errors Bird, a large Canada-wide 
construction corporation, made in assessing the Conquest Report 
could only have been avoided by obtaining its own $15,000 
geotechnical report. With respect, it is self-evident that a summary 
review by a geotechnical engineer or someone with experience in the 
field could have informed Bird about the meaning and impact of RQD 
and MPa data without the need for a full-blown investigation. In fact, 
the following exchange between Mr. Whitford and the Province's 
counsel puts this whole issue of the cost of obtaining a "proper 
interpretation" of the Conquest Report in perspective: 
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New Brunswick Court Project Extra Cost Claim 
Brad Gould Trucking & Excavating Ltd. v. Bird Construction Co. 

New Brunswick Court of Appeal 

Q: If Bird Construction had come to you and requested a review of the 
Conquest report and asked your comments on the method of 
excavation, what would you have charged them? 
  
A: For Bird? 
  
Q: For that kind of review? 
  
A: Nothing. 
  
Q: Why is that? 
  
A: They're basically a good client. 
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New Brunswick Court Project Extra Cost Claim 
Brad Gould Trucking & Excavating Ltd. v. Bird Construction Co. 

New Brunswick Court of Appeal 

Thus, I find the trial judge erred in choosing to rely upon the potential 
cost of a full-blown geotechnical report to excuse Bird's errors in 
interpreting the Report. That error, to the extent it was used to justify 
the reasonableness of the assumptions made by Bird and Gould about 
the soil conditions, was palpable and overriding. 
 
The Court of Appeal was also critical of the change order 
cost-recovery strategy that was apparently employed by 
the low bidding contractors: 
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New Brunswick Court Project Extra Cost Claim 
Brad Gould Trucking & Excavating Ltd. v. Bird Construction Co. 

New Brunswick Court of Appeal 

Here, I wish to add that the respondents aggressively advanced the 
position that any requirement for bidders to conduct their own soil 
investigation or inquiry would result in less competitive bidding and 
increased costs to the Province. I find such a position does not "square" 
with the fact that Gould initially offered to perform its sub-contract for 
$1.42 million, but was encouraged by Bird to reduce it to $1.25 million on 
Bird's suggestion that the difference could be made up via "change 
orders". I also note that, according to the evidence, the next highest bid 
for the earthwork component (that performed by Gould) was $1.37 
million. While the implications of Bird's suggestion that Gould might 
increase its revenue by means of "change orders" was not argued before 
us, I would simply observe that bidding based upon planned change 
orders does nothing to ensure bids are competitive. 
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New Brunswick Court Project Extra Cost Claim 
Brad Gould Trucking & Excavating Ltd. v. Bird Construction Co. 

New Brunswick Court of Appeal 

The Court of Appeal therefore allowed the appeal and set 
aside the trial judgment award of extra costs to the 
contractors. As this case illustrates, scope change claims 
remain an inherent project risk that contributes significantly 
to project cost overruns. Purchasing institutions would be 
well served to ensure that they disclose all available 
material information since this puts them in a better 
position to defend against unreasonable extra cost claims 
encountered during project performance. 
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Unclear Licensing Requirements Prompt Re-Evaluation 
Space2place Design Inc. v. Parks Canada Agency 

Canadian International Trade Tribunal 

In its October 2015 determination in Space2place Design 
Inc. v. Parks Canada Agency, the Canadian International 
Trade Tribunal ordered a re-evaluation after determining 
that the government relied on undisclosed factors to reject 
a bid. The case dealt with a Parks Canada Request for 
Standing Offer for landscape architecture services. The 
Tribunal found that the government had improperly 
rejected a proposal after applying licensing requirements 
to individuals named in the bid, whereas the RFSO 
required that the licensing requirements be satisfied by the 
“person or entity” submitting the bids:  
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Unclear Licensing Requirements Prompt Re-Evaluation 
Space2place Design Inc. v. Parks Canada Agency 

Canadian International Trade Tribunal 

35. Turning to the evaluator’s assessment of the proposals, the 
Tribunal finds that Parks Canada used undisclosed criteria in 
evaluating whether Space2place’s bid was compliant with SRE 3.1.2, 
which required that the proponent be an architect, licensed, certified or 
otherwise authorized to provide the necessary professional services in 
Alberta and British Columbia. As noted above, the RFSO defined the 
proponent as the “person or entity” submitting a proposal. In the case 
of Space2place, that proponent, as listed in its bid response, was 
Space2place as a corporate entity. 
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Unclear Licensing Requirements Prompt Re-Evaluation 
Space2place Design Inc. v. Parks Canada Agency 

Canadian International Trade Tribunal 

The Tribunal found that the application of the general 
licensing requirements to each specific individual 
constituted a breach of the trade treaty duties that require 
bids to be evaluated based on properly disclosed criteria: 
 
38. In doing so, Parks Canada breached the trade agreements by 
failing to evaluate Space2place’s bid in accordance with the criteria 
published in the RFSO. Once the mandatory criteria were published in 
the RFSO, Parks Canada was required to evaluate each of the criteria 
individually as written.  
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Unclear Licensing Requirements Prompt Re-Evaluation 
Space2place Design Inc. v. Parks Canada Agency 

Canadian International Trade Tribunal 

By using the proposed personnel provided in response to SRE 3.1.4 
as a proxy to evaluate compliance with SRE 3.1.2, Parks Canada 
effectively deprived SRE 3.1.2 of its intended meaning, which was to 
ensure that the proponent was duly licensed. As “proponent” was a 
defined term in the RFSO, it was not open to Parks Canada to ignore 
or use a revised definition of that term during its evaluation of the bid 
responses received.  
 
The Tribunal therefore ordered the government to re-
evaluate all proposals in a manner consistent with its 
stated evaluation criteria. 

Tender Compliance – Unclear Licensing Requirements 69 



Unclear Licensing Requirements Prompt Re-Evaluation 
Space2place Design Inc. v. Parks Canada Agency 

Canadian International Trade Tribunal 

As this case illustrates, purchasing institutions should be 
careful to precisely define the requirements that apply to a 
bidding entity and the requirements that apply to the 
individuals who are being proposed to perform the work on 
behalf of that entity. Failing to define bid compliance 
requirements with this level of precision can undermine the 
defensibility of any subsequent evaluation decision.  
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Defence Bid Submitted Right Time, Wrong Place 
Falcon Environmental Services Inc. v. PWGSC 

Canadian International Trade Tribunal 

In its May 2015 determination in Falcon Environmental 
Services Inc. v. Department of Public Works and 
Government Services, the Canadian International Trade 
Tribunal upheld the government’s decision to reject a non-
compliant proposal. The case dealt with an RFP issued on 
behalf of the Department of National Defence for the 
provision of wildlife control services. The complainant’s 
proposal was rejected as late but it contested its 
disqualification on the basis that it had submitted a timely 
bid.  
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Defence Bid Submitted Right Time, Wrong Place 
Falcon Environmental Services Inc. v. PWGSC 

Canadian International Trade Tribunal 

The Tribunal disagreed, upholding the rejection after 
finding that the proposal was shipped within the required 
deadline but to the wrong location. As this case illustrates, 
the requirement of physical bid submissions continues to 
result in bid disputes, further underscoring the need to 
transition to electronic bid submission systems, which, 
while not error free, significantly reduce the risks 
associated with human error that often arise with physical 
bid submissions.  
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BC Bid Rejected for Improper Fax Process 
True Construction Ltd. v. Kamloops (City) 

British Columbia Supreme Court 

In its June 2015 decision in True Construction Ltd. v. 
Kamloops (City), the British Columbia Supreme Court 
granted a summary dismissal to the defendant purchasing 
institution after finding that the plaintiff bidder was properly 
disqualified for non-compliance. The case dealt with a 
tender call for the construction of a new fire hall.  
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BC Bid Rejected for Improper Fax Process 
True Construction Ltd. v. Kamloops (City) 

British Columbia Supreme Court 

The low bidder was rejected for failing to submit all of the 
required forms by the bid submission deadline. It sued for 
lost profits. The City brought an application for summary 
dismissal, arguing that the plaintiff’s bid was non-compliant 
and incapable of acceptance and that there was no need for 
the matter to proceed to trial. The court agreed. 
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BC Bid Rejected for Improper Fax Process 
True Construction Ltd. v. Kamloops (City) 

British Columbia Supreme Court 

The tender call required bidders to physically submit a 
number of forms and also allowed bidders who had 
submitted the required forms in a sealed envelope to then 
use a faxed bid amendment form to make pre-deadline 
amendments to the bid prices. However, the low bidder 
attempted to use the faxed amendment process to provide 
information relating to forms that were not completed 
within its sealed envelope.  
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BC Bid Rejected for Improper Fax Process 
True Construction Ltd. v. Kamloops (City) 

British Columbia Supreme Court 

The City determined that this was not permitted and 
rejected the bid. The low bidder took issue with the City’s 
interpretation of the rules. However, the court disagreed 
with the low bidder, finding that there was no ambiguity in 
the requirements and that the bidder had failed to provide 
information that was required within its sealed envelope. 
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BC Bid Rejected for Improper Fax Process 
True Construction Ltd. v. Kamloops (City) 

British Columbia Supreme Court 

The court also confirmed that the faxed amendment form 
only permitted pre-deadline price adjustments and did not 
permit bidders to provide other information that was 
missing in the forms contained within their sealed 
envelopes. The court then turned to consider whether the 
non-compliance in question was material and therefore 
fatal to the validity of the low bidder’s tender. It concluded 
that the irregularities in question were in fact material and 
that the low bid was therefore legally incapable of 
acceptance.  
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BC Bid Rejected for Improper Fax Process 
True Construction Ltd. v. Kamloops (City) 

British Columbia Supreme Court 

The court ultimately upheld the City’s decision to reject the 
low bidder and granted the City’s application to summarily 
dismiss the non-compliant low bidder’s legal claim. As this 
case illustrates, non-compliance can be fatal to both the 
validity of a bid and to the ability of a bidder to bring a legal 
challenge to trial after its bid is validly rejected. Clearly 
defining tender compliance requirements can therefore 
serve as a useful shield against legal claims by non-
compliant bidders.  
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Delayed Rejection Does Not Cure Non-Compliant Bid 
Survival Systems Training Limited v. PWGSC 

Canadian International Trade Tribunal 

In its September 2015 determination in Survival Systems 
Training Limited v. Department of Public Works and 
Government Services, the Canadian International Trade 
Tribunal upheld the government’s decision to reject a non-
compliant proposal. The case dealt with an RFP issued on 
behalf of the Department of National Defence for ocean 
survival training. The complainant was approached to 
schedule a post-mandatory compliance assessment site 
meeting but was then disqualified as non-compliant. The 
complainant challenged this rejection.  
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 Delayed Rejection Does Not Cure Non-Compliant Bid  
Survival Systems Training Limited v. PWGSC 

Canadian International Trade Tribunal 

The Tribunal upheld the government’s non-compliance 
assessment and determined that the mere fact that the 
government had scheduled a site tour for the complainant 
did not change the non-compliant status of the proposal. 
As this case illustrates, the fact that a bid submission is not 
immediately disqualified as non-compliant does not 
preclude the purchasing institution from subsequently 
finding that submission to be non-compliant after 
conducting a more detailed assessment. Stated another 
way, a non-compliant bid cannot be rendered compliant by 
the passage of time or the failure to immediately identify 
the non-compliance in question.  
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

In its September 2015 decision in Winbridge Construction 
Ltd. v. Halifax Regional Water Commission, the Nova 
Scotia Supreme Court found that the Halifax Regional 
Water Commission improperly accepted a non-compliant 
bid. However, the court rejected the lost profit claim 
brought by a competing bidder after determining that, even 
if the low bid had been rejected, the Commission would 
not have selected the plaintiff’s bid since it was 
significantly higher than the Commission’s approved 
budget.  
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

The case dealt with a tender call for an upgrade project at 
a waste water treatment facility. The Commission accepted 
a low bid valued at $1.8 million. Winbridge Construction 
submitted the second-lowest bid at $2.2 million. It sued the 
Commission, alleging that the winning bid was non-
compliant and that it should have been awarded the 
contact. The court agreed that the low bid was non-
compliant but rejected the lost profit claim after finding that 
the plaintiff failed to prove that it would have been awarded 
the contract had the low bid been rejected. 
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

With respect to the non-compliance issue, the court found 
that the low bid was improperly accepted since that bidder 
failed to attend a mandatory pre-bid site meeting. In its 
detailed analysis of the non-compliance issue, the court 
summarized the law as follows: 
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

34     Emanuelli, in Government Procurement, at ch. 6, synthesizes 
thoroughly the governing principles respecting the duty to reject non-
compliant tenders. He states: 
 
As the Supreme Court of Canada noted in its November 2000 decision 
in Martel Building Ltd. v Canada, the implied duty to reject non-
compliant tenders is one of the cornerstones of a formal bidding 
process: 
... 
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

The law is clear. In a formal binding bidding process, a purchaser is 
under a duty to reject non-compliant tenders. 
 
Under the common law tendering regime, if a tender is non-compliant, 
the bidder is deemed to have failed to meet the basic requirements 
necessary to "accept" the purchaser's Contract A offer. Under this 
analysis, Contract A is never formed. The purchaser owes compliant 
bidders a duty to reject the non-compliant tender. 
 
... While this duty may be simple to state in principle, it can be 
complicated to apply in practice. 
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

35     The chapter analyzes the duty, and organizes the governing 
principles into eight categories, four of which are relevant to this 
analysis. 
 
36     First principle is that in a formal binding bidding process, the 
owner owes compliant bidders a duty to reject all non-compliant 
bidders. 
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

37     The second governing principle deals with the key issue of the 
standard by which compliance is assessed. Emanuelli states that the 
two possibilities are strict compliance and substantial compliance. 
Both standards are fairly strict, but the substantial compliance 
standard allows the owner a limited discretion to waive minor non-
material irregularities in a tender. As set out by the British Columbia 
Court of Appeal in British Columbia v SCI Engineers and Constructors 
Inc., [1993] B.C.J. No. 248, the substantial compliance standard 
contains three elements: 
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

A tender can contain simple omissions or irregularities, but remain 
capable of acceptance if it substantially complies with the tender call 
requirements. 
  
A tender may not meet the substantial compliance standard if a 
material fact has been omitted or if the meaning of the tender is 
unclear. 
  
In relying on a substantial compliance standard, mischief should be 
avoided and the integrity of the bidding process should be preserved. 
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

38     This governing principle was applied in Maritime Excavators 
(1994) Ltd. v Nova Scotia, [2000] N.S.J. No. 85, where the court held 
that the non-compliance in question must be material in order to 
constitute a non-compliant tender incapable of acceptance. The court 
held that non-compliance alone was insufficient. The non-compliance 
had to be material. The onus of establishing that non-compliance was 
not material was on the owner. 
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

39     Relevant to this case is the analysis in Kinetic Construction Ltd. v 
Comox-Strathcona, 2004 BCCA 485 ("Kinetic"). The Court of Appeal 
upheld a trial court decision that found the owner was within its rights 
when it bypassed a plaintiff's low bid in favor of a higher, non-
compliant tender. The decision turned on the existence of a privilege 
clause that expressly reserved the right in the tender documents to 
accept a non-compliant bid. 
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

40     The reservation in the tender documents in Kinetic of the right to 
waive minor errors or immaterial non-compliance did not suffice to 
justify acceptance of a materially non-compliant bid. The decision 
emphasized the importance set out in several Supreme Court of 
Canada decisions that any privilege clause, or interpretation of 
whether non-compliance was material, depends upon the 
interpretation of the privilege or exclusion clauses in the context of the 
tender documents as a whole. 
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

41     In Double N, the Supreme Court of Canada upheld, in a split 
decision, a determination by the British Columbia Court of Appeal that 
a duty to reject a substantially non-compliant tender does not survive 
the expiry of a Contract A. The significant but unique contractual 
circumstance in that case was that the non-compliance was latent (the 
age of the equipment proposed to be used by the successful bidder), 
ergo, the owner could not determine the non-compliance from the bid 
documents. I infer that the conclusion in Double N would not likely 
have been the same if the material non-compliance had been patent. 
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

42     In Halifax v England Paving and Contracting Limited, 2009 
NSSC 224, the court applied the substantial compliance standard. It 
held that a low bidder's failure to submit a pricing schedule, when the 
tender documents called for a unit price contract, constituted a 
material non-compliance, and obliged the owner not to consider the 
bid. 
 
43     There are many types of non-compliance. As Emanuelli writes, 
they can be as varied as the compliance standards established by an 
owner in its tender documents. Emanuelli identifies three categories of 
non-compliance, which he emphasizes are simply useful reference 
points and are not water-tight compartments or exhaustive. 
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

44     One type is contractual or formal non-compliance. This non-
compliance arises most frequently where a bidder qualifies the bid, or 
effectively makes a counteroffer in response to a tender call. Where a 
bidder imposes conditions on a tender which effectively constitute a 
counter-offer, there is no meeting of the minds and no Contract A can 
be formed. 
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

45     Similarly, where the contents of a bid contain ambiguities such 
that the final bid price cannot be determined, then the bid is not 
capable of creating a Contract A. A Nova Scotia decision 
representative of this type of non-compliance is Steelmac Ltd. v Nova 
Scotia, 2007 NSSC 156, where the court upheld the owner's decision 
to reject a low bidder's tender for non-compliance because the tender 
call prescribed the use of a particular form and the bidder submitted its 
bid on the wrong form. The bid did not contain the bidder's declaration 
in a way that would create a contract between the bidder and the 
owner. 
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

46     In Tercon, the tender documents clearly prohibited award of the 
contract to a joint venture. The successful low bidder constructed their 
bid in a manner that it did not appear, but was in reality, a joint venture. 
The bid was therefore non-compliant in a material way and the 
defendant government could not accept the non-compliant bid. 
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

47     A second category of non-compliance is procedural non-
compliance. This involves consideration of the bidder's adherence to 
the procedural rules in the particular tender call. Procedural matters 
usually attract a strict compliance standard. Owners are required to 
disqualify bidders who do not follow the rules. The need for strict 
procedural standards has been held by the Supreme Court of Canada 
to be necessary to protect the integrity of the tendering system. 
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

48     An example of procedural non-compliance is the Admiral Roofing 
decision. The court rejected the bidder who was late for a mandatory 
pre-bid site visit. One aspect of the tender documents in the Admiral 
Roofing case that distinguishes those documents from the Tender 
Documents in this case is that, in Admiral Roofing, the clause 
containing the mandatory site meeting expressly specified that failure 
to attend and register would lead to the non-acceptance by the owner. 
That clause does not exist in this case. 
 
49     A third category of non-compliance is technical non-compliance. 
This usually deals with the technical merits of the tender or the 
bidder's qualifications. This category is not relevant to the case at bar. 
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

After its summary of the law, the court concluded that the 
Commission had acted improperly in permitting the low 
bidder a second site meeting opportunity without issuing 
an addendum notifying other bidders. It also held that the 
low bidder’s procedural non-compliance rendered its bid 
materially non-compliant and legally ineligible for 
acceptance:  
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

50     I conclude that the failure of L&R to attend the mandatory site 
meeting of March 25th made its bid procedurally non-compliant. The 
tender package described the March 25th site meeting as mandatory. 
Failure to attend the mandatory site meeting of March 25th made 
L&R's bid materially non-compliant. 
 
However, the court ultimately determined that the plaintiff 
was not entitled to its lost profit claim since, even if the low 
bidder has been properly rejected, it was not likely that the 
contract would have been awarded to the plaintiff with its 
significantly higher bid: 
 
 
 Missed Site Visit – Tender Compliance 100 



Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

113     As noted, the defendant could exercise discretion with respect 
to the criteria to be used in evaluating tenders and awarding contracts. 
That discretion specifically included, but was not limited, to price. I 
conclude that the plaintiff's bid was so significantly above the amount 
budgeted for the Project, and for which it had approved funding, that 
the gap between the plaintiff's bid and the funds available would not 
have been closed, even if the defendant in the exercise of its absolute 
discretion had decided that the Project as bid had sufficient value on a 
business-case analysis, and had considered the approved funding, the 
likely contingency allocation, and the right of the defendant to transfer 
surplus funds from other capital projects up to the sum of $250,000.00. 
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

114     There was no evidence before the court that, if the defendant 
had conducted an internal review as a result of the significant amount 
by which the plaintiff's tender exceeded the budget, the defendant 
would have or would likely have determined that the plaintiff's tender 
for the Project on a reassessment would have merit on a business 
basis. 
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

The court ultimately found that the Commission would 
have cancelled the project rather than obtaining additional 
funding and proceeding with the plaintiff’s over budget bid. 
As this case illustrates, even if a bidder can prove a 
breach of the tendering rules, it is not automatically entitled 
to a remedy, but must also establish that the tendering 
breach cost it the contract award.  
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Site Visit Breach Leads to Compliance Claim  
Winbridge Construction Ltd. v. Halifax Regional Water Commission 

Nova Scotia Supreme Court 

In this case the court dismissed the claim after finding that 
the Commission’s budget estimate was reasonable and 
would have precluded an award to the plaintiff. However, 
as this latter part of the court’s reasoning underscores, an 
over-budget bid defence remains subject to judicial 
scrutiny regarding the credibility and reasonableness of 
the initial budget setting decision. Had the budget estimate 
been unreasonably low, the outcome of this case could 
have been significantly more costly to the Commission.  
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Court Rejects Municipal Conflict of Interest Challenge  
Kruse v. Santer 

Saskatchewan Court of Queen’s Bench 

In its November 2015 decision in Kruse v. Santer, the 
Saskatchewan Court of Queen’s Bench rejected an 
applicant’s municipal conflict of interest challenge after 
finding that any potential contracting transgressions by the 
city councillors in question were minor and inadvertent. 
The case dealt with a legal challenge brought by a resident 
of Welwyn, Saskatchewan, a village of approximately 100 
citizens near the Manitoba border, to remove all three 
members of municipal council from office for breaches of 
the conflict of interest provisions of The Municipalities Act.  
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Court Rejects Municipal Conflict of Interest Challenge  
Kruse v. Santer 

Saskatchewan Court of Queen’s Bench 

The first complaint involved allegations of conflict of 
interest over municipal work performed by a city councillor 
at the village recycling bin at a rate of $12.00 per hour. The 
second involved a complaint against another councillor 
over a $15.00 per hour municipal sewage works operation 
contract performed by her spouse. The third involved a 
snow removal contract awarded to the mayor and another 
individual for $3700.  
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Court Rejects Municipal Conflict of Interest Challenge  
Kruse v. Santer 

Saskatchewan Court of Queen’s Bench 

In all three instances, the applicants alleged that the 
members of council failed to recuse themselves from the 
contract award votes, as required by section 144 of The 
Municipalities Act for matters involving personal financial 
interests. The court found that the council meeting minutes 
were not clear regarding whether the members had 
recused themselves from the relevant votes. However, as 
the court noted, the statute ultimately gave the court the 
discretion not to remove elected officials from office for 
inadvertent breaches of the disclosure and recusal 
requirements.  
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Court Rejects Municipal Conflict of Interest Challenge  
Kruse v. Santer 

Saskatchewan Court of Queen’s Bench 

It also found that the statute was ambiguous regarding the 
recusal obligations and whether they only applied to initial 
contract award decisions or also applied to each decision 
to make a payment under a previously awarded contract. 
The court also noted that it is not always reasonable to 
expect strict compliance with the relevant statutory 
provisions from a small municipality: 
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Court Rejects Municipal Conflict of Interest Challenge  
Kruse v. Santer 

Saskatchewan Court of Queen’s Bench 

The applicants have repeatedly shown an expectation of exacting 
precision from the Village in its administrative operations, 
notwithstanding that a village council with one mayor, two councillors 
and a part-time administrator must necessarily struggle to maintain the 
same level of regulatory compliance as large municipalities with 
significantly more resources. Expecting an error-free set of minutes is 
an ideal, but persons should not lose elected positions because of an 
error.  
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Court Rejects Municipal Conflict of Interest Challenge  
Kruse v. Santer 

Saskatchewan Court of Queen’s Bench 

The court ultimately rejected the application after stating 
that “One can imagine the mayhem that the village would 
be occasioned if it were to lose the entirety of its council.” 
As this case illustrates, elected officials can be subject to 
close scrutiny for compliance with applicable conflict of 
interest codes. While legal challenges are not always 
successful, municipal council members would be wise to 
avoid such challenges by ensuring strict compliance with 
their disclosure and recusal duties when contract decisions 
involving their personal financial interests are brought to a 
vote. 
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Court Rejects Bid Shopping Claim at Wayne Gretzky Arena 
Dynamic Painting v. Ball Construction 

Ontario Superior Court of Justice 

In its December 2015 decision in Dynamic Painting v. Ball 
Construction, the Ontario Superior Court of Justice 
rejected a lost profit claim brought by a losing bidder for a 
municipal painting contract. The case dealt with a tender 
call issued by Ball Construction, a City of Brantford 
contractor, for a painting contract at the Wayne Gretzky 
Sports Centre. After the initial bids were submitted, Ball 
Construction sought post-bid price revisions from the 
bidders and then awarded a contract for the work. 
Dynamic Painting, one of the two bidders, sued for lost 
profits, alleging that Ball had engaged in bid shopping. 
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Court Rejects Bid Shopping Claim at Wayne Gretzky Arena 
Dynamic Painting v. Ball Construction 

Ontario Superior Court of Justice 

However, the court rejected the claim, finding that the time-
sensitive project was run under the “fast-track construction 
management model” which involved tenders for sub-trades 
being completed during various stages of the project. 
Dynamic was one of the two bidders on the painting 
portion of the project, but, after post-bid price refinements 
were made to clarify pricing for the anti-graffiti spraying 
component of the work, the contract was awarded to the 
other bidder.  
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Court Rejects Bid Shopping Claim at Wayne Gretzky Arena 
Dynamic Painting v. Ball Construction 

Ontario Superior Court of Justice 

After a detailed consideration of the pricing and follow-up 
pricing submitted by the competing bidders, the court 
ultimately rejected Dynamic’s bid shopping allegations. In 
coming to its decision, the court also concluded that 
Dynamic’s bid contained a number of errors that rendered 
its bid substantially non-compliant.  
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Court Rejects Bid Shopping Claim at Wayne Gretzky Arena 
Dynamic Painting v. Ball Construction 

Ontario Superior Court of Justice 

With respect to the bid shopping allegations, the court 
found that Ball’s post-bid conduct did not breach its duty to 
treat Dynamic fairly and equally: 
 
Both bidders were treated equally and fairly. Neither one knew the 
individual line numbers for the different items making up the total 
tender price for the other’s bid; they only knew the total number as 
read out at the opening of tenders.  
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Court Rejects Bid Shopping Claim at Wayne Gretzky Arena 
Dynamic Painting v. Ball Construction 

Ontario Superior Court of Justice 

The court noted that Dynamic did not object to the request 
for follow-up bids until after the contract was awarded to 
the competing bidder. It also noted that Dynamic’s bid was 
actually higher than its competitor’s once the scope of 
work that was initially missing from its bid was included in 
its subsequent bid.  
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Court Rejects Bid Shopping Claim at Wayne Gretzky Arena 
Dynamic Painting v. Ball Construction 

Ontario Superior Court of Justice 

The court also found that the testimony from Dynamic’s 
expert witness did not assist Dynamic with its claim: 
 
The testimony of Mr. Bauld did not assist Dynamic with its submission 
that Ball Construction engaged in unfair treatment of Dynamic. Firstly, 
the manner in which the tendering process is carried out in a fast track 
model, means there will, on occasion, be post tender addenda 
requests, by an owner. The components of the project are a bit of a 
“moving target”, as far as the scope of work for the particular sub-
trades is concerned. As long as all bidders are treated equally and 
fairly, there is no breach of duty towards the bidders by the owner/
construction manager. 
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Court Rejects Bid Shopping Claim at Wayne Gretzky Arena 
Dynamic Painting v. Ball Construction 

Ontario Superior Court of Justice 

Further, Mr. Bauld did not say what the owner is supposed to do when 
new work, which is part of a particular aspect of the tender, in this case 
painting, needs to be added to the original scope before the sub-trade 
starts its work on the project. 
 
The court determined that the situation was different from 
past bid shopping cases where significant scope changes 
were made after the submission of the original bids.  
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Court Rejects Bid Shopping Claim at Wayne Gretzky Arena 
Dynamic Painting v. Ball Construction 

Ontario Superior Court of Justice 

In this case the court found that the minor post-bid 
additions to the original scope were appropriate, that both 
bidders were given equal opportunity to submit revised 
bids, and that there was no bid manipulation in how Ball 
sought post-bid price clarifications from the two bidders.  
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Court Rejects Bid Shopping Claim at Wayne Gretzky Arena 
Dynamic Painting v. Ball Construction 

Ontario Superior Court of Justice 

While the court ultimately rejected the losing bidder’s lost 
profit claim, successfully defending a lawsuit is no 
substitute for avoiding that lawsuit in the first place. This 
case serves as a reminder that purchasing institutions 
should strive to achieve certainty in their tender call 
scoping prior to seeking bids, since retendering, 
particularly after conducting a public opening and 
announcing competing prices, significantly increases the 
risk of bid shopping claims.  
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Close Call in $21 Million Calgary Community Centre Bid   
Elan Construction Ltd. v. South Fish Creek Recreational Assn. 

Alberta Court of Queen’s Bench 

In its May 2015 decision in Elan Construction Ltd. v. South 
Fish Creek Recreational Assn., the Alberta Court of 
Queen’s Bench determined that the defendant purchasing 
institution ran an unfair evaluation process. However, the 
court ultimately ruled against awarding the plaintiff bidder 
lost profit damages after finding that the contractor who 
actually won the bidding process lost money on the 
project. The case dealt with a tender call for a $19 million 
expansion to a recreational facility run by a number of non-
profit sports and community associations.   
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Close Call in $21 Million Calgary Community Centre Bid   
Elan Construction Ltd. v. South Fish Creek Recreational Assn. 

Alberta Court of Queen’s Bench 

The project was primarily funded by the City of Calgary, 
who contributed $14 million, with an additional $3.2 million 
provided by the government of Alberta, $1 million by the 
government of Canada and the remaining $800,000 
contributed through community fundraising efforts. After 
bidding unsuccessfully on the project, the plaintiff brought 
a legal action for lost profits against the Association.  
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Close Call in $21 Million Calgary Community Centre Bid   
Elan Construction Ltd. v. South Fish Creek Recreational Assn. 

Alberta Court of Queen’s Bench 

The plaintiff claimed that the Association ran an unfair 
evaluation process that contained a number of 
irregularities including the use of undisclosed scoring 
factors for the assessment of proposed project timelines, 
the unfair collection of post-bid information, the use of an 
interview process that was not disclosed in the tender call 
evaluation rules and the post-bid substitution of the 
winning bidder’s proposed project lead.  
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Close Call in $21 Million Calgary Community Centre Bid   
Elan Construction Ltd. v. South Fish Creek Recreational Assn. 

Alberta Court of Queen’s Bench 

The court found in favour of the plaintiff on these grounds, 
determining that the Association had run an unfair 
evaluation process and had breached the good faith duties 
it owed to competing bidders. In particular, the court found 
that the improper evaluation of the substantial completion 
dates proposed by competing bidders had a direct impact 
on the rankings and thereby cost the plaintiff the contract 
award: 
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Close Call in $21 Million Calgary Community Centre Bid   
Elan Construction Ltd. v. South Fish Creek Recreational Assn. 

Alberta Court of Queen’s Bench 

Finally, I find that, absent SFCRA's breaches of the Bid Contract, Elan 
would have been awarded the General Contract. It is common ground 
that Elan received the maximum 35 points for price while Chandos 
received 26. I accept Elan's submission that, had the substantial 
completion dates been evaluated appropriately, Elan would have 
received 35 points to Chandos' 24. The result would have been that, 
based on the first two criteria, Elan would have had 70 points to 
Chandos' 50. Thus, even leaving the points for experience and 
references unaltered (Elan's 12 + 7 = 19 and Chandos' 19 + 8 = 27), 
the final scores would have been 89 points for Elan and 77 points for 
Chandos. Had the experience points been allocated differently, the 
disparity would have been even greater. 
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Close Call in $21 Million Calgary Community Centre Bid   
Elan Construction Ltd. v. South Fish Creek Recreational Assn. 

Alberta Court of Queen’s Bench 

However, the court ruled that the plaintiff was not entitled 
to any lost profit damages since the winning contractor, 
Chandos, ultimately lost money on the tendered project. 
As the nominal damages award made by the court 
illustrates, in order to be entitled to lost profit damages, a 
plaintiff bidder must do more than establish that the 
defendant purchasing institution breached its tendering 
rules and unfairly cost it a contract award.  
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Close Call in $21 Million Calgary Community Centre Bid   
Elan Construction Ltd. v. South Fish Creek Recreational Assn. 

Alberta Court of Queen’s Bench 

A plaintiff bidder must also show that, had it been awarded 
the contract, it would have earned a profit on the tendered 
contract. Where the defendant purchasing institution can 
establish that the contract in question was ultimately 
unprofitable, this can serve as an effective shield against 
financial liability even in instances where a plaintiff bidder 
can prove that a breach of the process rules cost it a 
contract award.  
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Saskatchewan Court Rejects Injunction Bid Challenge  
Radiology Associates of Regina Medical Pc Inc. v.  

Sun Country Regional Health Authority 
Saskatchewan Court of Queen’s Bench 

In its October 2015 decision in Radiology Associates of 
Regina Medical Pc Inc. v. Sun Country Regional Health 
Authority, the Saskatchewan Court of Queen’s Bench 
rejected an injunction application launched by an 
incumbent supplier over allegations of breach of contract. 
The case dealt with a radiology services contract in 
southern Saskatchewan. The applicant claimed that the 
health authority’s tender call for computed tomography 
services was a breach of its existing contract that already 
covered those services.  
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Saskatchewan Court Rejects Injunction Bid Challenge  
Radiology Associates of Regina Medical Pc Inc. v.  

Sun Country Regional Health Authority 
Saskatchewan Court of Queen’s Bench 

While the court accepted that the supplier’s claim raised a 
serious issue, it rejected the injunction application after 
finding that the incumbent failed to establish irreparable 
harm since, even if there was a breach of contract, the 
incumbent could be compensated monetarily for any such 
breach: 
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Saskatchewan Court Rejects Injunction Bid Challenge  
Radiology Associates of Regina Medical Pc Inc. v.  

Sun Country Regional Health Authority 
Saskatchewan Court of Queen’s Bench 

51     In my view, and on an initial assessment of the case, the 
adequacy of a damage award seems readily apparent. If Sun Country 
were to contract its CT services to another entity, RARPC's damages 
would be easily calculable. The calculation would not be dissimilar 
from that which would be done in the case of a services contract that 
is repudiated, in whole or in part, by the party contracted to pay for the 
services. In this instance, the trial court would likely receive evidence 
as to the number and type of CT services provided by the other entity 
over the period of time found to be appropriate. In all probability, this 
would be the period of time, during the currency of the 1998 
agreement that CT services are provided in the Sun Country Health 
Region.  
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Saskatchewan Court Rejects Injunction Bid Challenge  
Radiology Associates of Regina Medical Pc Inc. v.  

Sun Country Regional Health Authority 
Saskatchewan Court of Queen’s Bench 

This information would likely generate an anticipated revenue figure 
from which RARPC's anticipated costs, related to the services, would 
be subtracted to determine its lost profit. 
 
The application was therefore dismissed. As this case 
illustrates, in order to successfully obtain an injunction to 
stop a tendering process, an applicant must convince the 
court that allowing the tendering process to proceed could 
result in irreparable harm. Since most commercial disputes 
can be resolved through monetary compensation, 
injunctions against tendering processes are rarely granted 
by the courts. 
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