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Procurement Law Update Year in Review 
U.S. Edition 

 

This U.S. Edition of the Procurement Law Update Year in 
Review features cases involving recent federal, state and 
local government bid disputes, providing valuable lessons 
for public institution across the U.S., Canada and the 
Caribbean.   



“Top Tier” Specs Struck Down as Restrictive 
Matter of Smith and Nephew, Inc. 
Government Accountability Office 

In its January 2015 decision in Matter of Smith and 
Nephew, Inc., the Government Accountability Office found 
that the Department of Veterans Affairs issued a 
solicitation with unnecessarily restrictive specifications. 
The case dealt with a solicitation for sterile wound 
dressings. The complainant alleged that the required 
dressing absorption capacity was not necessary to meet 
the Department’s needs and therefore undermined fair and 
open competition.  

Unduly Restrictive Specifications 



“Top Tier” Specs Struck Down as Restrictive 
Matter of Smith and Nephew, Inc. 
Government Accountability Office 

Rather than explaining how the requirements were geared 
to actual needs, the Department maintained that its goal 
was to “procure the most absorbent and fluid-handling 
capable dressings available” and therefore selected a “top 
tier” product. The GAO found that the Department had the 
onus of establishing that the requirement reasonably met 
its needs and that it failed to meet that onus:  
 

Unduly Restrictive Specifications 



“Top Tier” Specs Struck Down as Restrictive 
Matter of Smith and Nephew, Inc. 
Government Accountability Office 

To the extent a protester challenges a specification as unduly 
restrictive, that is, challenges both the restrictive nature of the 
requirement as well as the agency’s need for the restriction, the 
procuring agency has the responsibility of establishing that the 
specification is reasonably necessary to meet its needs. The adequacy 
of the agency’s justification is ascertained through examining whether 
the agency’s explanation is reasonable, that is, whether the 
explanation can withstand logical scrutiny.  Trident World Sys., Inc., 
B-400901, Feb. 23, 2009, 2009 CPD ¶ 43 at 3.    
 

Unduly Restrictive Specifications 



“Top Tier” Specs Struck Down as Restrictive 
Matter of Smith and Nephew, Inc. 
Government Accountability Office 

We find the RFQ here to be unduly restrictive because the agency has 
not explained how the challenged specification is reasonably 
necessary to meet an actual need of the agency.  As an initial matter, 
we observe that the agency has failed to identify an absorbency 
threshold (or range) that actually is needed by the government, but 
has instead identified a general “goal” of attaining “top tier” 
absorbency. While we recognize that the VA is entitled to great 
discretion in establishing its medical needs, the agency has offered no 
support for limiting the competition to offerors whose products can 
meet the specific threshold of 20 g/10cm2/24hr instead of any other 
number (lower or higher).  
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“Top Tier” Specs Struck Down as Restrictive 
Matter of Smith and Nephew, Inc. 
Government Accountability Office 

Furthermore, the GOA found that in developing its restrictive 
specifications, the Department ignored the market information 
it had collected in a prior Request for Information process: 
  
Beyond this issue, we also observe that the VA acknowledges it 
established the specification based only on information it received in 
response to the RFIs, and that it relied on this information because it knew 
of no supporting market research or industry standard for any specific fluid 
handling value…However, as shown above, only one response--[deleted] 
response to the first RFI--represented that a product could meet the 20 g/
10cm2/24hr specification, and that representation was contradicted by 
another test result from the same vendor, for the same product, showing a 
capacity of 10 g/10cm2/24hr (half the required value). 
  Unduly Restrictive Specifications 



“Top Tier” Specs Struck Down as Restrictive 
Matter of Smith and Nephew, Inc. 
Government Accountability Office 

Moreover, the agency made its decision in the face of considerable 
product data from other vendors indicating that the 20 g/10cm2/24hr 
specification was higher than any known product could achieve. 
Additionally, the agency seems to have ignored data provided by two 
of the vendors showing that the 20 g/10cm2/24hr specification 
significantly deviated from standards derived from clinical studies and 
industry usage. See id. at 11; AR, Tab 6e, [deleted] Response to the 
Second RFI at 30. Given the nature and amount of contradictory 
information that was presented to the agency, and the agency’s 
apparent failure to reasonably determine whether the 20 g/10cm2/24hr 
specification was nonetheless necessary, we find that the agency’s 
decision to rely on a single, internally inconsistent result from one 
vendor to establish its minimum requirement does not withstand 
logical scrutiny. 

Unduly Restrictive Specifications 



“Top Tier” Specs Struck Down as Restrictive 
Matter of Smith and Nephew, Inc. 
Government Accountability Office 

The GAO directed the Department to engage in an internal 
review process that properly documented its product 
requirements and to develop revised RFQ specifications 
that were appropriately aligned to those needs. As this 
case illustrates, public institutions should carefully consider 
the minimum specifications they establish in their 
solicitation documents to ensure that they do not create 
unnecessarily restrictive barriers to open competition.  
  

Unduly Restrictive Specifications 



Slow Payment Terms Breach Federal Rules 
CGI Federal Inc. v. United States  

U.S. Federal Court of Appeals 
 

In its March 2015 decision in CGI Federal Inc. v. United 
States, the U.S. Federal Court of Appeals ruled that 
delayed payment provisions contained in the federal 
government’s Medicare and Medicaid overpayment 
recovery contracts violated government regulations that 
mandate commercially reasonable contract terms with 
suppliers. The case dealt with a federal government 
Request for Quotations issued in 2014 for overpayment 
recovery services relating to the federal Medicare and 
Medicaid programs.  
  

Commercially Unreasonable Payment Terms	



Slow Payment Terms Breach Federal Rules 
CGI Federal Inc. v. United States  

U.S. Federal Court of Appeals 
 

The contract terms contained in the new RFQs amended 
prior payment provisions that typically entitled government 
contractors to commission payments for the collection of 
Medicare and Medicaid overpayments 41 days after the 
issuance of a demand letter. The contract terms in the new 
2014 RFQs required government contractors to wait until 
the overpayment demand process passed the second 
level of a five-level appeal process, which, as the court 
noted, “typically occurs somewhere between 120 and 420 
days after the demand letter.” 

Commercially Unreasonable Payment Terms	



Slow Payment Terms Breach Federal Rules 
CGI Federal Inc. v. United States  

U.S. Federal Court of Appeals 
 

Rather than bidding on the new terms, CGI filed a bid 
protest. The U.S. Court of Federal Claims rejected the 
protest after ruling that the payment terms did not violate 
statutory or regulatory provisions. CGI appealed. The U.S. 
Federal Court of Appeals reversed the trial decision, ruling 
in favour of CGI after finding that the revised payment 
terms in the new federal government RFQs were in 
contravention of Part 12 of the Federal Acquisition 
Regulations, which prohibit the federal government from 
including terms in its solicitations or contracts that are 
inconsistent with customary commercial practice.  

Commercially Unreasonable Payment Terms	



Slow Payment Terms Breach Federal Rules 
CGI Federal Inc. v. United States  

U.S. Federal Court of Appeals 
 

As this case illustrates, government bodies subject 
themselves to successful bid challenges when they 
contravene the statutory provisions that regulate their 
procurement processes.  
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New York Court Upholds RFP Bus Safety Standards 
Matter of Blueline Commuter Inc. v. Montgomery County 

New York Supreme Court – Appellate Division 

In its March 2015 decision in Matter of Blueline Commuter 
Inc. v. Montgomery County, the New York Supreme Court 
– Appellate Division upheld the safety standards 
established in a school bus services RFB process. A bus 
contractor had challenged the safety requirements, which 
exceeded statutory minimum standards by requiring that 
contractors have a fleet-wide out of service rate of less 
than 15 percent.  

Unduly Restrictive Specifications 



New York Court Upholds RFP Bus Safety Standards 
Matter of Blueline Commuter Inc. v. Montgomery County 

New York Supreme Court – Appellate Division 

The court rejected the contractor’s challenge after finding 
that the RFB specifications were not anti-competitive since 
they did not create a situation where only one contractor 
could meet the required standard or result in unfair dealing 
or statutory violations: 

Unduly Restrictive Specifications 



New York Court Upholds RFP Bus Safety Standards 
Matter of Blueline Commuter Inc. v. Montgomery County 

New York Supreme Court – Appellate Division 

Municipalities are permitted to include bid specifications that may be 
more favorable to some bidders over others, as long as the public 
interest is served and the specifications are not intended to ensure 
that one particular bidder be awarded the contract … [I]ncluding 
specifications in a request for bids often has the effect of disqualifying 
some potential bidders who cannot meet those specifications, but this 
reality does not invalidate those specifications. If a challenged 
specification is not facially anticompetitive, courts apply "ordinary 
rational basis review" in assessing its validity … [A] petitioner bears 
the burden of demonstrating that the inclusion of the challenged 
specifications, and the ultimate award of the contract, was the product 
of actual impropriety, unfair dealing or statutory violation…   

Unduly Restrictive Specifications 



New York Court Upholds RFP Bus Safety Standards 
Matter of Blueline Commuter Inc. v. Montgomery County 

New York Supreme Court – Appellate Division 

Rather than being unlawful, the court found that the 
County’s safety standard was validly rooted in the public 
interest: 
 
The County's bid specification requiring an out of service rate of less 
than 15% is not facially anticompetitive, as that standard does not, in 
and of itself, guarantee the award of the contract to a particular bidder 
… [T]he bid specification here, requiring a safety rating higher than the 
minimum allowed by DOT for a motor carrier to continue operating 
within the state, does have some rational basis rooted in the public 
interest, namely, attempting to assure the safety of children being 
transported under the County's care.  

Unduly Restrictive Specifications 



New York Court Upholds RFP Bus Safety Standards 
Matter of Blueline Commuter Inc. v. Montgomery County 

New York Supreme Court – Appellate Division 

The court therefore dismissed the challenge, finding that 
the complainant had failed to establish that the 
requirements were improper, created an unfair process or 
contravened applicable statutory provisions. As this case 
illustrates, while government bodies remain subject to 
legal challenge when establishing bid evaluation and 
contract performance standards, they retain the right to set 
such requirements as long as they do not run contrary to 
applicable legal standards.  
  

Unduly Restrictive Specifications 



Bronx Towing Turf Battle Leads to Contract Dispute 
City of New York v. R.A.M. Used Auto Parts, Inc. 

New York County Supreme Court 

In its March 2014 decision in City of New York v. R.A.M. 
Used Auto Parts, Inc., the New York County Supreme 
Court found a tow truck company liable for breach of 
contract. The case dealt with a contract awarded by the 
City of New York for abandoned vehicle towing, 
dismantling and disposing services in the Bronx. Under the 
terms of the contract, R.A.M. Used Auto Parts agreed to 
pay the City $308.13 per vehicle in exchange for 
ownership.  

Contract Work Volume and Scope Dispute	



Bronx Towing Turf Battle Leads to Contract Dispute 
City of New York v. R.A.M. Used Auto Parts, Inc. 

New York County Supreme Court 

Problems arose under the contract after R.A.M. alleged 
that the Bronx District Attorney, New York City Fire 
Department and New York City Police Department had all 
started towing cars that would otherwise have fallen under 
R.A.M.’s contract. R.A.M. maintained that it had been a 
contractor for over ten years prior to submitting its new bid, 
and that it had based its bid on its understanding of 
historical volumes under the contract and on the 
understanding that all tagged derelict vehicles in the Bronx 
would fall within the scope of their new contract.  

Contract Work Volume and Scope Dispute	



Bronx Towing Turf Battle Leads to Contract Dispute 
City of New York v. R.A.M. Used Auto Parts, Inc. 

New York County Supreme Court 

It argued that the lower than anticipated volumes resulting 
from other City towing operations was causing it to lose 
money and that the contract should be terminated so that 
the parties could renegotiate the payment terms. The City 
disagreed, maintaining that the number of abandoned 
vehicles had declined in all boroughs of New York over the 
prior three years and that this information was known by or 
available to all bidders at the time of bidding. The City told 
R.A.M. that “a contractor's regret over a bid price is not a 
basis … to cancel the contract."  
  

Contract Work Volume and Scope Dispute	



Bronx Towing Turf Battle Leads to Contract Dispute 
City of New York v. R.A.M. Used Auto Parts, Inc. 

New York County Supreme Court 

R.A.M. stopped making payments under the contract and 
ultimately wrote the City stating that due to its “current 
financial crisis” it would be unable to pick up any more 
vehicles under the current contract. The City immediately 
hired another contractor to perform the same services but 
the new contractor only agreed to pay the City $85.00 per 
vehicle, a rate that was much lower than the $308.13 per 
vehicle originally bid by R.A.M. The City then sued R.A.M. 
for breach of contract.  
  

Contract Work Volume and Scope Dispute	



Bronx Towing Turf Battle Leads to Contract Dispute 
City of New York v. R.A.M. Used Auto Parts, Inc. 

New York County Supreme Court 

The court found that the contract in question was never an 
exclusive agreement and that the City had not breached 
the contract when it allowed other City departments or 
other contractors to pick up vehicles. It also found that the  
contract only gave R.A.M. the right to request a 
termination and did not give the contractor the unilateral 
right to terminate the contract. The court therefore found 
that the City was entitled to summary judgment for breach 
of contract.  

Contract Work Volume and Scope Dispute	



Bronx Towing Turf Battle Leads to Contract Dispute 
City of New York v. R.A.M. Used Auto Parts, Inc. 

New York County Supreme Court 

As this case illustrates, when preparing a bidding 
document and awarding a contract, purchasing institutions 
should be careful to define the scope of a contract, 
including any applicable volume guarantees or disclaimers 
of work volumes. They should also address the issue of 
whether the contract in question will be exclusive to the 
contractor since these scoping issues can be material to 
the performance of contracts and to any disputes arising 
out of those contracts.  

Contract Work Volume and Scope Dispute	



Cost Surge Triggers New York Pricing Dispute 
Tilcon New York, Inc. v. Morris County Cooperative 

Superior Court of New Jersey 

In its March 2014 decision in Tilcon New York, Inc. v. 
Morris County Cooperative, the Superior Court of New 
Jersey dismissed a lawsuit filed by a supplier who was 
seeking price adjustments under a group purchasing 
contract due to changing market conditions. The case 
dealt with a local cooperative pricing agreement for asphalt 
paving materials and services. As the court summarized, 
when the market cost of asphalt surged during the term of 
the contract, the Morris County Cooperative Pricing 
Council (MCCPC) group purchasing members flooded the 
contractor with additional orders: 
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Cost Surge Triggers New York Pricing Dispute 
Tilcon New York, Inc. v. Morris County Cooperative 

Superior Court of New Jersey 

During the contract period, dramatic and unforeseen increases in the 
price of asphalt cement from around $350 a ton in December 2007 to 
as high as $822.50 in August 2008 significantly increased plaintiffs' 
cost of performance. The fair market price of asphalt concrete in 
October 2008 rose to roughly fifty percent over plaintiffs' bid. While 
these price shocks reverberated, MCCPC members placed, and 
plaintiffs filled, orders that in total, significantly exceeded MCCPC's 
pre-contract estimates of purchases. MCCPC did not disclose that its 
estimates were based on the projections of a small group of its 
members.  
  

Contract Work Volume and Pricing Dispute	



Cost Surge Triggers New York Pricing Dispute 
Tilcon New York, Inc. v. Morris County Cooperative 

Superior Court of New Jersey 

The contractor relied on the equitable doctrines of mistake 
and frustration, and the covenants of good faith and fair 
dealing to claim that it was entitled to a retroactive increase 
in the prices of the materials it delivered to the cooperative 
purchasing members. It argued that the defendants had 
“acted in bad faith by failing to disclose the basis of their 
estimates”, and ordering quantities of materials 
"unreasonably disproportionate" to estimates. The court 
dismissed the contractor’s mistake argument, finding that 
the contractor had assumed the risk of changes in market 
conditions in its agreement with the purchasing cooperative: 

Contract Work Volume and Pricing Dispute	



Cost Surge Triggers New York Pricing Dispute 
Tilcon New York, Inc. v. Morris County Cooperative 

Superior Court of New Jersey 

Even if there were a mutual mistake about the future price of oil and 
asphalt cement, plaintiffs' mutual mistake claim must fail because the 
risk of price shifts was allocated to plaintiffs. The parties were aware 
when they entered the contract that their knowledge about future price 
movements was limited, but they proceeded nonetheless. The risk of 
market fluctuations are borne by the bidder, who "assumes the risk of 
an increase in costs." Edward D. Lord, Inc. v. Mun. Utils. Auth., 133 
N.J. Super. 503, 506 (App. Div. 1975). 

Contract Work Volume and Pricing Dispute	



Cost Surge Triggers New York Pricing Dispute 
Tilcon New York, Inc. v. Morris County Cooperative 

Superior Court of New Jersey 

The court also dismissed the contractor’s arguments under 
the “frustration” and “impracticability” doctrines, stating that 
“a mere increase in the price of raw materials is not 
sufficient” to allow relief to the contractor for changing 
market conditions under these contracting principles 
unless the changes are "well beyond the normal range," 
since "it is this sort of risk that a fixed-price contract is 
intended to cover." As the court ruled: 
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Cost Surge Triggers New York Pricing Dispute 
Tilcon New York, Inc. v. Morris County Cooperative 

Superior Court of New Jersey 

Simply put, the rise in the price of asphalt cement did not frustrate the 
purpose of the contract, which was to sell asphalt products and 
services to MCCPC-member buyers at a fixed price during a specific 
time period. Although plaintiffs suffered a financial loss, that does not 
suffice as frustration of purpose. "It is not enough that the transaction 
has become less profitable for the affected party or even that he will 
sustain a loss." 

Contract Work Volume and Pricing Dispute	



Cost Surge Triggers New York Pricing Dispute 
Tilcon New York, Inc. v. Morris County Cooperative 

Superior Court of New Jersey 

In referring to established legal precedents, the court 
stated that the “substantial weight of authority supports the 
principle that the mere increase in the cost of a party's 
performance does not afford the defense of frustration of 
purpose or commercial impracticability.” 
 
The court also considered whether the contractor should 
be entitled to relief based on the argument that the amount 
ordered was “unreasonably disproportionate” to the 
anticipated volumes disclosed during the tendering 
process. 
  

Contract Work Volume and Pricing Dispute	



Cost Surge Triggers New York Pricing Dispute 
Tilcon New York, Inc. v. Morris County Cooperative 

Superior Court of New Jersey 

While the court did “recognize that MCCPC's pre-bid 
estimates were at best ambiguously described, and at 
worst, misleadingly described” and that MCCPC’s group 
purchasing arrangement failed “to comply with regulations 
governing the bidding and specification of a contract by a 
cooperative pricing system,” it ultimately found that the 
“evident regulatory violations provide no basis for relief” to 
the contractor since the “implied covenant of good faith 
and fair dealing cannot override an express term in a 
contract."  
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Cost Surge Triggers New York Pricing Dispute 
Tilcon New York, Inc. v. Morris County Cooperative 

Superior Court of New Jersey 

Stated simply, the court found that the contractor had 
agreed to the arrangement, even if it breached group 
purchasing regulations, and was therefore contractually 
required to abide by it. In support of this conclusion, the 
court relied on the fact that during the proceedings the 
contractor “uncovered no supporting evidence of 
opportunistic purchases” by the purchasing group 
members: 
  

Contract Work Volume and Pricing Dispute	



Cost Surge Triggers New York Pricing Dispute 
Tilcon New York, Inc. v. Morris County Cooperative 

Superior Court of New Jersey 

While the aggregate purchases from Tilcon … substantially exceeded 
the contract estimates, all the member-defendants that purchased 
from Tilcon established that their purchases were generally consistent 
with, and deviated little, from pre-bid estimates provided to MCCPC, or 
post-contract estimates provided to Tilcon, or were consistent with 
documented capital planning if no estimates were provided. 
 
Finally, the court supported its rejection of the contractor’s 
claims by finding that at the time of contract performance it 
had proceeded to fill the orders at the previously agreed 
upon price.  

Contract Work Volume and Pricing Dispute	



Cost Surge Triggers New York Pricing Dispute 
Tilcon New York, Inc. v. Morris County Cooperative 

Superior Court of New Jersey 

As the court stated, “even if defendants' orders were 
unreasonably disproportionate, plaintiffs waived their rights 
by delivering excess quantities without protest.” In other 
words, the contractor’s failure to object at the time 
undermined its ability to seek relief from its bid price at a 
later time. The court therefore upheld a lower court’s 
previous summary dismissal of the contractor’s lawsuit. 
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Cost Surge Triggers New York Pricing Dispute 
Tilcon New York, Inc. v. Morris County Cooperative 

Superior Court of New Jersey 

As this case illustrates, the disclosure of anticipated 
volumes under group purchasing arrangements, and under 
tendered contracts more generally, can have a significant 
impact on bid prices and on a contractor’s willingness to 
honor that pricing. In this instance the contractor was 
denied relief by the court after market conditions caused 
its costs to increase when anticipated orders under the 
contract surged.  

Contract Work Volume and Pricing Dispute	



Cost Surge Triggers New York Pricing Dispute 
Tilcon New York, Inc. v. Morris County Cooperative 

Superior Court of New Jersey 

However, even if the group purchasing members were not 
ultimately required to pay the higher pricing sought by the 
contractor, the arrangement resulted in protracted legal 
proceedings that could have been avoided had the parties 
established clearer volume estimates and reasonable price 
adjustment mechanisms at the outset of their 
arrangement.  
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Federal Scope Change Fatal to Fair Price Evaluation 
Matter of CGI Federal Inc. 

Government Accountability Office 

In its December 2014 decision in Matter of CGI Federal 
Inc., the Government Accountability Office found that the 
Department of Navy, Space and Naval Warfare Research 
Center failed to properly evaluate pricing based on its 
actual product needs. The protest dealt with an RFP for 
the production of build-to-print network systems for Navy 
ships as part of a project to modernize information 
technology at sea.  

Contract Volume and Pricing Evaluation Dispute	



Federal Scope Change Fatal to Fair Price Evaluation 
Matter of CGI Federal Inc. 

Government Accountability Office 

As the GAO noted, for the purposes of the price 
evaluation, bidders were to provide a price for a single unit 
to be ordered at the time of contract award but that unit 
price ceilings proposed would be “for evaluation purposes 
only and did not apply to the resulting awarded contract.” 
The GAO found that the Department actually planned to 
order unit shipments at far lower levels than what was 
contemplated in the RFP. The complainant challenged the 
unfairness in the evaluation process caused by the 
misalignment between stated unit shipping requirements 
and actual requirements: 

Contract Volume and Pricing Evaluation Dispute	



Federal Scope Change Fatal to Fair Price Evaluation 
Matter of CGI Federal Inc. 

Government Accountability Office 

CGI contends that the agency’s price evaluation methodology, which 
provided for comparing offerors’ prices at the maximum order level of 
15 units, did not match the agency’s planned ordering needs as 
determined by the agency prior to award.  Given this disconnect, the 
protester argues that the agency was required to amend the 
solicitation’s evaluation scheme to provide a reasonable basis for 
comparing offerors’ prices, one which matched the agency’s ordering 
needs.   
 

The complainant also maintained that it would have ranked 
better in the evaluations had its pricing for the actual 
required number of units been used as the basis for 
assessing proposed pricing.  

Contract Volume and Pricing Evaluation Dispute	



Federal Scope Change Fatal to Fair Price Evaluation 
Matter of CGI Federal Inc. 

Government Accountability Office 

The GAO agreed, finding that the price evaluation 
discrepancy was caused by a change in required product 
volumes between the bid submission date and the contract 
award date. After finding that the divergence between the 
stated requirements in the solicitation and the actual 
requirements in the awarded contracts undermined the 
accuracy of the price evaluations, the GAO directed the 
Department to amend its solicitation and provide the 
bidder with a new opportunity to submit bids so that its 
pricing could be evaluated based on actual needs.  

Contract Volume and Pricing Evaluation Dispute	



Federal Scope Change Fatal to Fair Price Evaluation 
Matter of CGI Federal Inc. 

Government Accountability Office 

As this case illustrates, discrepancies between the stated 
contract volumes used for bid evaluations and actual 
contract volumes can lead to fundamental defects in the 
defensibility of bid evaluation processes. Purchasing 
institutions should therefore be careful to ensure that they 
accurately disclose their anticipated contract volume 
requirements when drafting their solicitation documents.  
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Rhode Island Court Rejects Low Bidder’s Lawsuit  
HK&S Construction Holding Corp. v. Town of Middletown 

Rhode Island Supreme Court 

In its April 2015 decision in HK&S Construction Holding 
Corp. v. Town of Middletown, the Rhode Island Supreme 
Court upheld a lower court ruling that had dismissed a 
non-compliant bidder’s legal claim. The dispute dealt with 
a tender call for a drainage improvement project. The 
plaintiff submitted a $1.6 million low bid, but that bid was 
rejected as non-compliant on the grounds that it was non-
responsive, and the contract was awarded to a competing 
$3.7 million bid. The low bidder sued but its case was 
dismissed. The low bidder appealed.  

Tender Compliance 



Rhode Island Court Rejects Low Bidder’s Lawsuit  
HK&S Construction Holding Corp. v. Town of Middletown 

Rhode Island Supreme Court 

The Rhode Island Supreme Court summarized the findings 
of the lower court as follows: 
  
On January 16, 2014, defendants’ motions for summary judgment 
were heard by a Superior Court justice (the hearing justice).  On 
March 31, 2014, the hearing justice issued a written decision, in which 
he determined that there were no genuine issues of material fact such 
that defendants were entitled to summary judgment. The hearing 
justice concluded that there was no palpable abuse of discretion in the 
town’s determination that plaintiff’s bid was nonresponsive in light of 
the instructions given plaintiff and the materials plaintiff failed to submit 
by the bid deadline.   

Tender Compliance 



Rhode Island Court Rejects Low Bidder’s Lawsuit  
HK&S Construction Holding Corp. v. Town of Middletown 

Rhode Island Supreme Court 

As the Supreme Court noted, the trial judge found that a 
non-compliant bid is “not a bid at all” and is legally 
ineligible for acceptance: 
  
…he also stated that the town lawfully exercised its discretion when it 
determined that plaintiff’s bid was nonresponsive and therefore was 
not a bid at all….On April 8, 2014, the hearing justice entered an order 
granting defendants’ motions for summary judgment and, on that 
same day, entered final judgment on behalf of all defendants.   
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Rhode Island Court Rejects Low Bidder’s Lawsuit  
HK&S Construction Holding Corp. v. Town of Middletown 

Rhode Island Supreme Court 

The Supreme Court therefore upheld the trial court’s 
summary dismissal of the low bidder’s claim. In so finding, 
the Supreme Court stated that government bodies were 
entitled to a presumption of correctness, that bidders bore 
the onus of establishing that the public authority had acted 
improperly, and that the courts should avoid putting public 
officials in a “legalistic straightjacket” by allowing every 
contract award decision to be contested in the courts: 

Tender Compliance 



Rhode Island Court Rejects Low Bidder’s Lawsuit  
HK&S Construction Holding Corp. v. Town of Middletown 

Rhode Island Supreme Court 

It is well settled that, in reviewing a public bidding process, the courts 
will not interfere with the award of a state or municipal contract unless 
the awarding authority “acted corruptly or in bad faith, or so 
unreasonably or arbitrarily as to be guilty of a palpable abuse of 
discretion.”  Paul Goldman, Inc. v. Burns, 109 R.I. 236, 240, 283 A.2d 
673, 676 (1971); see also Gilbane Building Co. v. Board of Trustees of 
State Colleges, 107 R.I. 295, 300, 267 A.2d 396, 399 (1970). “[W]hen 
officials in charge of awarding a public work[s] contract have acted 
fairly and honestly with reasonable exercise of a sound discretion, 
their actions shall not be interfered with by the courts.”  Blue Cross & 
Blue Shield of Rhode Island v. Najarian, 865 A.2d 1074, 1081 (R.I. 
2005) (quoting H.V. Collins Co., 696 A.2d at 302).   
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Rhode Island Court Rejects Low Bidder’s Lawsuit  
HK&S Construction Holding Corp. v. Town of Middletown 

Rhode Island Supreme Court 

This Court has recognized that “[t]he decision of any official, board, 
agent, or other person appointed by the state concerning any 
controversy arising under or in connection with the solicitation or 
award of a contract shall be entitled to a presumption of correctness.”  
Id. (quoting G.L. 1956 § 37-2-51) (emphasis in original). Finally, we 
have cautioned that “[t]o hold otherwise would place the Judiciary in 
the position of litigating the award of every state and municipal 
contract and would place public officials in charge of awarding such 
contracts in [a] ‘legalistic straitjacket’ * * *.”  H.V. Collins Co., 696 A.2d 
at 305 (quoting Gilbane, 107 R.I. at 302, 267 A.2d at 400).  
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Rhode Island Court Rejects Low Bidder’s Lawsuit  
HK&S Construction Holding Corp. v. Town of Middletown 

Rhode Island Supreme Court 

The Supreme Court also stressed the fundamental 
importance of establishing bid compliance as the first 
hurdle for contract award eligibility and the finding of non-
compliance as being essential to the lower court’s 
summary dismissal of the bidder’s legal action: 
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Rhode Island Court Rejects Low Bidder’s Lawsuit  
HK&S Construction Holding Corp. v. Town of Middletown 

Rhode Island Supreme Court 

In the bid process, the first hurdle to be crossed is the submittal of a 
responsive bid. Here, the RFP unambiguously required that bidders 
“must identify the subcontractors … [by] includ[ing] with their bid, the 
subcontractors’ background information and references,” and that 
bidders “must provide a company profile.” The town sought vital 
information for a project dealing with subaqueous and underground 
blasting, and made it clear in the RFP that this information was to be 
“include[d] with the [ ] bid.” This language, along with the 
understanding of the significance of this information, was clear 
warning to the bidder that the subcontractor information and company 
profile had to be included with the original bid.      
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Rhode Island Court Rejects Low Bidder’s Lawsuit  
HK&S Construction Holding Corp. v. Town of Middletown 

Rhode Island Supreme Court 

The Supreme Court also rejected the bidder’s assertion 
that the non-compliance could be cured after the bid 
submission deadline, finding that the tender call rules were 
clear regarding the timing of the required information: 
  
The plaintiff does not dispute that it failed to provide the above-
mentioned documents, but instead claims that the documents could 
have been submitted at a later date. This argument ignores the 
compulsory language accompanying the town’s requests for vital 
information, as well as the notification that “[f]ailure to completely 
execute and submit the required documents before the Submittal 
Deadline may render a bid non-responsive.” 
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Rhode Island Court Rejects Low Bidder’s Lawsuit  
HK&S Construction Holding Corp. v. Town of Middletown 

Rhode Island Supreme Court 

As this case illustrates, purchasing institutions are duty 
bound to reject non-compliant bids. Bid non-compliance 
can be fatal to both eligibility for contract award and ability 
to successfully launch subsequent legal actions against 
the purchasing institution that rejected the bid.  
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New Jersey Court Pulls Plug on Power Plant Contract 
C&H Industrial Services, Inc. v. City of Vineland 

Superior Court of New Jersey 

In its May 2014 decision in C&H Industrial Services, Inc. v. 
City of Vineland, the Superior Court of New Jersey struck 
down the City of Vineland’s power plant contract award 
after finding that the winning bidder, Infrastructure and 
Industrial Energy, LLC (“IIE”) failed to comply with 
applicable ownership disclosure rules. As the court noted 
its decision, the New Jersey Local Public Contracts Law 
required bidders to disclose the names and addresses of 
all partners or owners who hold a 10% or greater 
ownership stake in their partnerships or corporations.  
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New Jersey Court Pulls Plug on Power Plant Contract 
C&H Industrial Services, Inc. v. City of Vineland 

Superior Court of New Jersey 

The Superior Court found that the ownership information 
submitted by the ownership group was incomplete and that 
this omission rendered that selected bid non-compliant 
and legally incapable of acceptance. The court found that 
a “bidder's failure to completely disclose ten percent 
owners undermines the purposes of the ownership 
disclosure statute and can potentially delay projects and 
increase their cost” and that non-compliance with these 
disclosure rules deprives “the municipality of its assurance 
that the contract will be entered into, performed and 
guaranteed according to its specified requirements.”  
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New Jersey Court Pulls Plug on Power Plant Contract 
C&H Industrial Services, Inc. v. City of Vineland 

Superior Court of New Jersey 

The court also found that this non-disclosure was material 
since it could put the non-disclosing party “in a position of 
advantage over other bidders or … otherwise undermin[e] 
the necessary common standard of competition” and that 
failing to comply “places the non-compliant bidder in a 
position of advantage over other bidders who might have 
bid on the project had they known they could avoid the 
timely filing of the disclosure statement”.  
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New Jersey Court Pulls Plug on Power Plant Contract 
C&H Industrial Services, Inc. v. City of Vineland 

Superior Court of New Jersey 

The court concluded that the municipality could not waive the 
non-disclosure and accept the bid in question since permitting a 
municipality “to waive non-compliance under such 
circumstances would subvert … the strong public policy 
underlying compliance with the disclosure statute.” On these 
grounds the Superior Court upheld a prior trial decision that 
struck down the contract award as legally void. As this case 
illustrates, both public bodies and private bidders should ensure 
that they follow the statutory rules that apply to their bidding 
competitions since non-compliance with those rules can expose 
a contract award to legal challenge and potential nullification.  
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Jersey Court Upholds Rejection of Unbalanced Bids 
Montana Construction Corp Inc. v. J. Fletcher Creamer & Son, Inc 

Superior Court of New Jersey, Appellate Division 
 

In its February 2015 decision in Montana Construction 
Corp Inc. v. J Fletcher Creamer & Son, Inc, the Superior 
Court of New Jersey, Appellate Division, upheld the 
Township of Lyndhurst’s rejection of an unbalanced bid.  
The case dealt with a solicitation for emergency water 
main and sewer main repairs. The Township rejected two 
bids that contained unbalanced pricing, and the bidders 
challenged this decision. 
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Jersey Court Upholds Rejection of Unbalanced Bids 
Montana Construction Corp Inc. v. J. Fletcher Creamer & Son, Inc 

Superior Court of New Jersey, Appellate Division 
 

As the appeal court summarized, the bidders had 
submitted bids that contained nominal pricing in certain 
price categories which, according to a prior lower court 
decision, rendered the bids unbalanced 
 
Judge Friscia concluded that the term "unbalanced bids/penny bids" in 
the township's bid proposal form clearly meant "nominal amounts," 
and bidders were forewarned that including nominal amounts in a bid 
would result in disqualification. The court agreed that the specification 
regarding unbalanced, penny bids was a non-waivable, material term.  
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Jersey Court Upholds Rejection of Unbalanced Bids 
Montana Construction Corp Inc. v. J. Fletcher Creamer & Son, Inc 

Superior Court of New Jersey, Appellate Division 
 

Montana's bid was non-responsive. It included fourteen nominal bid 
amounts. Its bid "would have produced substantial disparities in costs" 
that would be "detrimental … to the municipality" and "adversely affect 
[ ] a fair and competitive bidding process." Judge Friscia concluded 
that Montana failed to establish that the municipality was arbitrary or 
capricious in finding that Montana's bid was unbalanced. In doing so, 
she noted the record evidence that Montana proposed inflated prices 
for some contract items to compensate for its nominal bid costs. 
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Jersey Court Upholds Rejection of Unbalanced Bids 
Montana Construction Corp Inc. v. J. Fletcher Creamer & Son, Inc 

Superior Court of New Jersey, Appellate Division 
 

The appeal court explained that an “unbalanced unit price 
bid is one where one or more of the items bid does not 
carry its share of the cost of the work and the contractor's 
profit” and that these types of bids include “front-loaded 
bids” and “nominal price bids”:  
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Jersey Court Upholds Rejection of Unbalanced Bids 
Montana Construction Corp Inc. v. J. Fletcher Creamer & Son, Inc 

Superior Court of New Jersey, Appellate Division 
 

One example is "a front-end loaded bid, [which] contains inflated bid 
items for work to be completed at the beginning of a contract and 
subsequent offsetting, understated bid items for work to be completed 
later in the contract." M.J. Paquet, Inc. v. N.J. Dep't of Transp., 171 
N.J. 378, 399 (2002). A "front-loaded" unbalanced bid poses the 
danger of placing an irresponsible bidder in a position of bidding 
higher on the earlier work to be done under the contract and lower on 
the latter work. Such a bidder could, after having taken his profit out of 
his early payments on a job, fail to complete the work called for. 
[Armaniaco, supra, 62 N.J. Super. at 482.] 
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Jersey Court Upholds Rejection of Unbalanced Bids 
Montana Construction Corp Inc. v. J. Fletcher Creamer & Son, Inc 

Superior Court of New Jersey, Appellate Division 
 

Another example of an unbalanced bid is not directly related to the 
timing of the work. Rather, it is one "based on nominal prices for some 
work and enhanced prices for other work." Frank Stamato & Co. v. City 
of New Brunswick, 20 N.J. Super. 340, 344 (App. Div. 1952). That is 
the kind of imbalanced bid implicated here. The bidder overprices 
items that could be used in greater quantities than estimated in the 
proposal, while underpricing those bid items that might be used in 
significantly lesser quantities. See Boenning v. Brick Twp. Mun. Utils. 
Auth., 150 N.J. Super. 32, 36-37 (App. Div.), certif. denied, 75 N.J. 537 
(1977). 
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Jersey Court Upholds Rejection of Unbalanced Bids 
Montana Construction Corp Inc. v. J. Fletcher Creamer & Son, Inc 

Superior Court of New Jersey, Appellate Division 
 

The appeal court then explained how unbalanced bids can 
undermine the integrity of a competitive bidding process: 
  
This kind of unbalanced bidding presents other risks to the public. In 
the case of indeterminate items that are subject to a public engineer's 
post-contract quantification, there is the risk of "collusion or fraud 
between the contractor and the engineer whose discretion will be 
invoked." Id. at 36. Even absent collusion, where the quantity of an 
item is uncertain and subject to significant swings, an extremely high 
unit price for that item, although offset by nominal bids for other items, 
could present an exceptionally large cost impact, if the highly priced 
item is required in great quantities. Armaniaco, supra, 62 N.J. Super. 
at 486-87.  
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Jersey Court Upholds Rejection of Unbalanced Bids 
Montana Construction Corp Inc. v. J. Fletcher Creamer & Son, Inc 

Superior Court of New Jersey, Appellate Division 
 

The appeal court acknowledged that, while not technically 
illegal, unbalanced bids caused significant public interest 
concerns and that the municipality was justified in 
expressly prohibiting these bids in its solicitation 
documents:  
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Jersey Court Upholds Rejection of Unbalanced Bids 
Montana Construction Corp Inc. v. J. Fletcher Creamer & Son, Inc 

Superior Court of New Jersey, Appellate Division 
 

We recognize that unbalanced bids are not per se illegal. See 
Riverland Constr. Co. v. Lombardo Contracting Co., 154 N.J. Super. 
42, 45-48 (App. Div. 1977), aff'd o.b., 76 N.J. 522 (1978). A bid that 
front-loads costs may be justified by a bidder's need to cover 
mobilization costs and "general costs of getting the work started," 
which are not otherwise included in the bid. Armaniaco, supra, 62 N.J. 
Super. at 482. A bidder may purposely propose nominal or below-
market prices because of a desire to secure a foothold in a market and 
underbid its competition. Riverland, supra, 154 N.J. Super. at 47. 
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Jersey Court Upholds Rejection of Unbalanced Bids 
Montana Construction Corp Inc. v. J. Fletcher Creamer & Son, Inc 

Superior Court of New Jersey, Appellate Division 
 

Nonetheless, an unbalanced bid may be problematic when: (a) 
nominal bids on some items are offset by excessive bids on others; (b) 
the unbalanced bid relates to fraud or collusion; or (c) the unbalanced 
bid undermines fair competition. "[T]he submission of unbalanced bids 
distorts the public bidding process and may make a mockery of fair 
competition between bidders." Paquet, supra, 171 N.J. at 400 (internal 
quotation marks and citation omitted). Although unbalanced bids are 
not per se illegal, a municipality may expressly prohibit them.  
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Jersey Court Upholds Rejection of Unbalanced Bids 
Montana Construction Corp Inc. v. J. Fletcher Creamer & Son, Inc 

Superior Court of New Jersey, Appellate Division 
 

As this case illustrates, public institutions would be wise to 
expressly prohibit unbalanced bids in their solicitation 
documents in order to protect themselves from the type of 
bid price manipulations that could undermine their ability to 
properly assess competing prices and obtain value for 
money for their organizations.  
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Navy Ordered to Re-evaluate Arbitrary Cost Assessment 
Matter of CFS-KBR Marianas Support Services, LLC  

Government Accountability Office 
 

In its January 2015 decision in Matter of CFS-KBR 
Marianas Support Services, LLC, the Government 
Accountability Office found flaws in the evaluation and 
award process conducted by the Department of the Navy 
and directed the Department to conduct a re-evaluation. 
The case dealt with an RFP for operations support 
services on the island of Guam.  
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Navy Ordered to Re-evaluate Arbitrary Cost Assessment 
Matter of CFS-KBR Marianas Support Services, LLC  

Government Accountability Office 
 

The complainant alleged that the Department failed to 
conduct an appropriate “cost realism” analysis when it 
assessed the adequacy of the complainant’s proposed 
staffing and that it then caused the complainant to 
increase its staff compliment during negotiations and 
thereby render its pricing non-competitive. The GAO 
agreed with the complainant, finding that the Department’s 
“mechanical” application of estimated staff requirements 
failed to take into account the proposed delivery approach 
of each bidder and led to an unreasonable evaluation: 
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Navy Ordered to Re-evaluate Arbitrary Cost Assessment 
Matter of CFS-KBR Marianas Support Services, LLC  

Government Accountability Office 
 

The record here shows that, in evaluating the offerors’ initial proposals, 
the agency mechanically applied a government estimate to evaluate 
the sufficiency of the offerors’ proposed staffing. In particular, the 
record shows that the agency evaluated all proposals against an 
undisclosed government estimate of the number of full time equivalent 
staff (FTE) that the agency considered sufficient to perform the 
requirements … [T]he record thus shows that the agency’s initial 
evaluation was based on a mechanical application of the government 
estimate to the proposals that did not consider the offerors’ varying 
technical approaches. In the absence of a cogent explanation for the 
Navy’s actions, such a mechanical application of the government 
estimate in the evaluation of proposals is unreasonable. We therefore 
sustain this aspect of Fluor’s protest.  
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Navy Ordered to Re-evaluate Arbitrary Cost Assessment 
Matter of CFS-KBR Marianas Support Services, LLC  

Government Accountability Office 
 

The GAO also found that by relying on this flawed 
evaluation during subsequent negotiations, the 
Department led the complainant to alter its proposed staff 
complement and that this prejudiced the complainant’s 
competitive position:  
  

On this record, we conclude that the agency’s discussion question 
relating to the adequacy of Fluor’s proposed staffing led it to increase 
its staffing to a degree that, ultimately, led its proposal to be 
noncompetitive. Because the record shows that Fluor’s revised staffing 
was raised in direct response to the agency’s discussion question, we 
conclude that the firm was misled to its competitive prejudice. We 
therefore sustain this aspect of Fluor’s protest.    
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Navy Ordered to Re-evaluate Arbitrary Cost Assessment 
Matter of CFS-KBR Marianas Support Services, LLC  

Government Accountability Office 
 

The GAO therefore ordered the Department to conduct a 
re-evaluation and provide competing proponents with an 
opportunity to engage in meaningful negotiation 
discussions based on that re-evaluation. As this case 
illustrates, purchasing institutions should avoid the 
application of arbitrary and undisclosed assumptions, 
including assumed staffing levels, when assessing the 
pricing of competing bid submissions since these types of 
flaws can prove fatal to the defensibility of an evaluation 
process.  
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Florida Bidder Swap-Out Results in Voided Contract 
Community Maritime Park Associates Inc. v. Maritime Park Development Partners LLC 

United States Court of Appeals 

In its March 2015 decision in Community Maritime Park 
Associates Inc. v. Maritime Park Development Partners LLC, 
the Unites States Court of Appeals struck down a contract 
award for violating a Florida state purchasing statute due to 
a flawed evaluation and award process that saw a selected 
bidder substituted with another firm during contract award 
negotiations.  

Post-Bid Bidder Substitution Breaches State Statute 



Florida Bidder Swap-Out Results in Voided Contract 
Community Maritime Park Associates Inc. v. Maritime Park Development Partners LLC 

United States Court of Appeals 

The case dealt with an RFQ for professional urban 
development services issued by Community Maritime Park 
Associates, Inc., a non-profit organization created by the 
City of Pensacola, Florida, to oversee the city’s Community 
Maritime Park project. The appeal court found that the 
procurement was governed by Florida’s Consultants’ 
Competitive Negotiation Act (“CCNA”) and that the contract 
award was legally void since it breached the requirements of 
that statute.  

Post-Bid Bidder Substitution Breaches State Statute 



Florida Bidder Swap-Out Results in Voided Contract 
Community Maritime Park Associates Inc. v. Maritime Park Development Partners LLC 

United States Court of Appeals 

In its decision, the appeal court noted that the relevant 
statutory provisions required contract award negotiations to 
proceed based on the results of prior stages of the bidding 
process and found that the attempt to substitute a new firm 
after the originally selected firm became insolvent was in 
breach of those provisions: 

Post-Bid Bidder Substitution Breaches State Statute 



Florida Bidder Swap-Out Results in Voided Contract 
Community Maritime Park Associates Inc. v. Maritime Park Development Partners LLC 

United States Court of Appeals 

The claim at the core of CMPA’s action is that MPDP improperly 
substituted itself for Land Capital late in the CCNA-mandated process, 
once Land Capital became insolvent. The CCNA makes clear that the 
competitive negotiation procedure—the final stage in the process—must 
proceed based on the results of the earlier stages. Fla. Stat. § 
287.055(5)(a) (requiring an agency to negotiate with “the most qualified 
firm[,]” which plainly refers to the set of firms whose qualifications and 
proposals were already under review). The district court found that 
MPDP’s sudden appearance at the negotiation stage took the process 
out of compliance with the CCNA because MPDP was not a firm 
identified during the RFQ or one that responded to the RFP.  We agree. 
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Florida Bidder Swap-Out Results in Voided Contract 
Community Maritime Park Associates Inc. v. Maritime Park Development Partners LLC 

United States Court of Appeals 

Given this breach of the applicable statutory provisions, the 
appeal court concluded that “the Agreement was void as a 
matter of public policy”. As this case illustrates, public 
institutions that are subject to procurement statutes should 
ensure that their evaluation and award procedures comply 
with all applicable statutory requirements since non-
compliance can undermine the legal validity of a contract 
award.  
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California Court Upholds Emergency Stand-By Contracts  
Fairview Valley Fire, Inc. v. California Department of Forestry 

State of California Court of Appeal 
 

In its January 2015 decision in Fairview Valley Fire, Inc. v. 
California Department of Forestry, the California Court of 
Appeal upheld the California Department of Forestry’s 
stand-by emergency fire services agreements after finding 
that the agreements were not subject to the open 
competitive bidding requirements under the relevant state 
procurement statute. The case dealt with the creation of 
agreements, referred to as Cal-Fire 294s, for the provision 
of stand-by emergency fire services.  
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California Court Upholds Emergency Stand-By Contracts  
Fairview Valley Fire, Inc. v. California Department of Forestry 

State of California Court of Appeal 
 

The court found that the agreements did not constitute a 
contract award since a contract would only be created if 
the emergency services were actually called upon. The 
court also found that the contract awards would be exempt 
from the open bidding requirements under a California 
Public Contract Code exemption that applies to “cases of 
emergency where a contract is necessary to the 
immediate preservation of the public health, welfare or 
safety, or protection of state property.” As the court noted: 
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California Court Upholds Emergency Stand-By Contracts  
Fairview Valley Fire, Inc. v. California Department of Forestry 

State of California Court of Appeal 
 

We are also inclined to accept Cal Fire's characterization of its form for 
practical reasons. If we treated the Cal Fire-294 as an award of a 
contract at the time it is executed, under the code we would impose on 
Cal Fire the counterproductive requirement that it engage in a 
competitive bidding process at that point. Competition required at the 
outset, before any emergency, would inherently limit the number of 
equipment vendors available later when fire emergencies arise. 
However, the HEPP makes it clear that Cal Fire believes the public's 
interest is best served if, in an emergency, there are more, rather than 
fewer, qualified vendors available to meet the agency's needs. 
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California Court Upholds Emergency Stand-By Contracts  
Fairview Valley Fire, Inc. v. California Department of Forestry 

State of California Court of Appeal 
 

As this case illustrates, the creation of stand-by 
agreements is a prudent measure that should be 
undertaken by purchasing institutions in order to secure 
their supply chains in advance of emergency situations so 
that they can quickly dispatch required services when 
those services are required.  
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